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THE AXGLO-SAXON COURTS OF LAW. 



The long and patient labors of German scholars seem to"! 
have now established beyond dispute the fundamental his- 
torical principle, that the entire Germanic family, in its 
eariiest known stage of development, placed the adminis- 
tration of law, as it placed the political administration, in the 
hands of popular assemblies composed of the free, able- 
bodied members of the commonwealth. This great principle 
is, perhaps, from a political point of view, the most important 
which historical investigation has of late years established. 
It gives to the history of Germanic, and especially of English, 
institutions a roundness and philosophic continuity, which 
add greatly to their interest, and even to their practical 
value. The student of history who now attempts to trace, 
through two thousand years of vicissitudes and dangers, the 
slender thread of political and legal thought, no longer loses 
it from sight in the confusion of feudalism, or the wild law- 
lessness of the Heptarchy, but follows it safely and firmly 
back until it leads him out upon the wide plains of northern 
Germany, and attaches itself at last to the primitive popular 
assembly, parliament, law-court, and army in one ; which 
embraced every free man, rich or poor, and in theory at 
least allowed equal rights to all. Beyond this point it seems 
unnecessary to go. The State and the Law may well have^ 
originated here. There is no occasion for introducing theo- 
ries in regard to the development of families into tribes, of 
family heads into patriarchal and tribal chie&, of the tribe 
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2 THE ANGLO-SAXON COURTS OF LAW. 

into the state, of the tribal chief into the king, of the family 
council into the state assembly, or of family custom into public 
law. We know, as yet, absolutely nothing of the society 
from which the Indo-European family immediately sprung, 
or from which it voluntarily or involuntarily separated it- 
self. But there is no sufficient rearion for supposing that, 
within the Germanic society itself, the family was ever exclu- 
sively powerful. There is strong internal evidence in the 
Germanic laws to indicate that, whatever may have been 
the pre\'ious social condition of the rice, its earliest political 
and legal creation was in the form of an association of small 
families, with or without actual or theoretical relationship, but 
without a patriarchal chief ; an asjiociation wlio>e able-bodied 
male members, uniting, not as families, but xs individuals 
equally entitled to a voice, formed one council, which 
decided all questions of war and peace ; elected all officers, 
civil or military, that circumstances required ; provided for 
the security of property ; arbitrated all disputes that were 
regularly brought before them ; and left to the families them- 
selves the exclusive control of all their private affairs, as 
belonging to the domain of family custom. So far as con- 
cerned the purposes for which this association existed, the 
state was already supreme. Within its ou'n sphere, the 
familv was uncontrolled. 

This popular assembly was the primitive law-court of the 
Germanic race.* What may have been its composition when 
the Germans were a nomadic race, if, indeed, they ever were 
a really nomadic race, is a subject of little importance. For 
all ordinary purposes of historical reasoning, the present 
division of Europe has existed from indefinite ages. The 
Germans have occupied the centre of Europe, so far as any 
thing is known to the contrary, as long as the Greeks and 
Romans have occupied their peninsulas. The Saxons, from 
whom the English sprung, have been from all historical time 
the inhabitants of the territory which their descendants still 
occupy. Their habitations have been fixed ; their dwellings 
hare been permanent ; their boundaries have been estab- 

> Compart, bowtTtr, Sobiii« R«icht-iUMi G^rkbUTtifuraaf, ppi 1-^ 



THE A^GLO-SAXOX COURTS OF LAW. 3 

lished. At the time when German law and society were first 
brought within the \'iew of history, the German popular 
assembly consisted, and to all appearance had always con- 
sisted« of the free inhabitJints of a fixed geographical district. 
The arrav, indeed, when assembled for war, was a court of 
law, because it was the people that were assembled : and the 
people, wherever assembled, were the state. But at home 
the free men of each geographical district met at a fixed spot 
within that district, at fixed times, and formed the court of 
law. The idea of the State was not merely a pei*sonal but 
a geographical idea, if not in theory, at least in fact. 

Various names were used, and are still in use, to designate 
this political and territorial unit. English writers have usu- 
allv called it the tribe. Thev have also called it territoriallr 
a pagu8^ a cajiton^ a shire^ a gau. There are objections to all 
these temis. The territorial meaning of paguB^ gau^ canton^ 
and Bhire^ is that of a division or section of a country, whereas 
the idea to be expressed is that of an entire country, a ter- 
ritorial unit. The tribe is equally unsatisfactory, as expressing 
the political unit, for the reason that the scientific meaning 
attached to the word tribe by historians is precisely the mean- 
ing which is not meant to be here conveyed. The German 
organization is important only because, and only so far as, it 
is not a tribal but a political organization ; not a tribe, but 
a state. In this difficulty there seems to be no resource 
better than that of adopting American usage. The idea to 
be conveyed is entirely expressed, both in its political and 
territorial meaning, by the American use of the word %tat€^ 
as in the term United States^ signifying, as it does, not merely 
definite territorial boundaries, but confederated political or- 
ganizations. Instead, therefore, of the words tribe and gau 
or canton^ the word state will be here used to designate the 
primitive political and territorial unit of Germanic society, 
the civitas of Cfiesar and Tacitus. 

If any correct inference can be drawn from the facts known 
in regard to the earlier and ruder stages of German society, 
it would seem that the entire race was divided into an almost 
innumerable variety of such petty states, varying greatly in 
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size and customs, but each enjoying its oxm independence of 
action through its own popular assembly, and each consider- 
ing itself at liberty to join or to abandon a confederation 
with other states, as suited its ideas of its own interests. 
Even when conquered in war, and held in political subjec- 
tion, each state would ordinarily preser\-e it-i own powers of 
self-government to a degree that would render a resumption 
of its independence easy, and, in time, almost inevitable. 
Yet it is obvious that if military conquest, under the influ- 
ence of foreign example, ever took the shape of con^^olidation, 
so that two or more stores were united in one. and their 
popular assemblies c<.-ased to exist independently, and became 
merged in one great assembly of the entire nation, such a 
change might easily give birth to a military monarchy, a 
territorial aristocracy, a feudal anarchy, or almost any other 
form of transition. Such seems, indeed, to have been the 
case with the most ix)werfal of all the German confederations, 
the Franks, when they first appear in history. The small 
states of which the Prankish kingdom was composed had 
not confederated together, but had been consolidated. Pos- 
sibly it was this policy of centralization wliich gave them 
supremacy in Europe. But in return it hastened the decay 
of their democratic institution.^, which could onlv be safe in 
states so small that the popular assembly could actually in- 
clude the body of free men in healthy and acti%-e co-operation. 
From the moment the small state became merged in a great 
nation, the personal activity of the mass of free men in 
politics became impossible, if for no other reason than for the 
mere difficulties of distance. Nevertheless, even in this case, 
the functions of a supreme court of law would remain vested 
in the great national assembly, until, with all other public 
rights, they fell ultimately into the hands of the king. 

It seems most probable that some of these petty states 
were very small ; so small as to need no subdivision for 
administrative purposes. In this case, their popular assembly 
must have provided, by frequent meerings, for the ordinary 
business of the law. But, in the rule, the state appears to 
have been large enough to require subdivisioa into admtnia* 
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trative districts. These districts, at least in historical times, 
had no fixed rule of size. They varied greatly in extent of 
territory, and in numbers of population. Indeed, the mere 
efiTect of time and accident mu:!>t soon have brought confusion 
into any arrangement that could have been invented. The 
object seems merely to have been to group together in one 
district such hamlets, or village communities, as lay in con- 
venient proximity to each other. 

The name bv which this district was known also varied 
greatly among the different German states. Sometimes it 
was called a fjau, or 9cir^ and wiis transhited into Latin as 
payus^ or payelh:^^ or simply as re(jio ; sometimes huntari^ 
hundred^ or zent. In Latm it is also known as centena^ 
vicaria^ condlta} In later times, the word hundred has come 
into general use. But, although these and various other 
terms show that there was no uniformitv in the names of 
Germanic institutions, they prove even more decisively that 
the thing itself existed almost, if not quite, universally ; and 
that the disti-ict, whatever it may have been called, was the 
foundation of the German administrative system. For the 
present, it wUl be convenient to adopt none of these names, 
and to use merely the word district to indicate the ordinary 
subdivision of the state, subsequently known as the hundred. 

The organization of the district was modelled on that of 
the state. Its essential characteristic was the regular assem- 
bly of all free men resident within the district. This 
assembly was the ordinary court of law, and provided for all 
the immediate legal wants of the public. It met frequently, 
perhaps once a month, in most cases, while the state assembly 
met twice a year. The district court, however, appears to 
have had no independent political functions. It was simply 
a court of justice, and an instrument for administrative 
purposes. 

The name of the popular assembly varied nearly as much 
as the names of the territorial divisions. Three of these 

1 Sohm. Heichs-und Gerichtsverfassung, I. 181 ft Thudichum, Gau-und 
Markverfassang, entes Buch. Maurer, Einleitung, pp. 50-64 ; Waiu, Verfat* 
sangtgetchichte, L 160 £f. ; II. 817 £f. 
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names, hoxrerer, are alone of importance here. The Franka 
used the word maU^ translated mallum in Latin ; while else- 
where the word thinj was commonly employed. The Eng- 
lish gradually adopted the word gemot , 

The general court, or as:$embly of the state, and the local 
assembly of the district, were, therefore, the law courts of 
higher and lower jurisdiction throughout the north of Eu- 
rope. No doubt, the pressure of circumstances did, in many 
cases, produce variations from thi:$ arrangement ; hut, amid all 
changes and convulsions, the state assembly still remained 
the one supreme court ; the district assembly still remained 
the one district court, of what mav )ye called the common or 
customary law. This is the typical form of judicial consti- 
tution among the Germans. Its variations make the judicial 
history of modern Europe. 

The Germans who emigrated from the Danish peninsula 
and settled upon the south-eastern coa^t of England 
during the latter half of the fifth century belonged to the 
purest Germanic stock. Among all Genuan races, none 
have clung with sturdier independence or more tenacious 
conservatism to their ancient customs and li1>erties, than the 
great Saxon confederation, which stamped its character so 
often and so deeply upon the history of northern Europe. 
Of all productions of the German mind within the domain of 
law, the Sachsenspiegel was the purest and the greatest. So 
far as the conquerors of Britain were Saxons, they could have 
had no notion of law that was not German ; while, so far as 
they were influenced by their Scandinavian neighbors, they 
brought with them, if possible, a more archaic type of Ger- 
manic custom than the Saxon type itself. 

Nevertheless, it so happens that almost absolutely nothing 
is known with certainty in regard to the history of England 
between the conquest and the introduction of Christianity, a 
period of more than a centur}'. In the absence of all exact 
information, there has been a wide diver^*»nce of opinion 
among historians. One school has seen in the Roman insti- 
tutions of the conquered Britons the influence wliich reacted 
upon the conquerors, and gave character to Anglo-Saxob 
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law. The other has niaintained that the conquerors swept 
away in one mass every thing which was British or Roman, 
and introduced pure German law in its place. Tliis dispute 
is only interesting here, so far as it may involve the question 
of identity between the Anglo-Saxon law court of the later 
period, and the German law coui-t already described. The 
mere absence of information between the years 450 and 600 
would in itself create no special diflBculty, in establishing this 
identity, if the sources after 600 gave any precise picture 
of An<?lo-Saxon societv. But this is not the case. And 
the question is further complicated by the fact tliat the 
Anglo-Saxon district, known as the hundre'L appeal's to be 
a creation of the ninth centurv at the earliest. But if 
the district did not exist from the firet, the district court 
could hardly have existed, and the historical connection 
with German institutions is lost. It is hardly enough to 
assert, with Dr. K. Maurer,^ that such a connection must, 
on general principles, have existed. It is far too little to 
assume, with Professor Stubbs,^ that the early arrange- 
ment of the Anglo-Saxons may have been a personal divi- 
sion into hundreds of wamors, and was, probably, not a 
territorial division into equal districts. The essence of the 
German district system, at least so far as it is known to 
history, is that it was territorial, as well as personal. It was 
territorial in the time of the Lex Salica, in the time of 
Tacitus, in the time of Csesar.^ The essence of the village 
community and the customary law is in this territorial district 
system. The historian cannot possibly concede that the tie 
which united German settlers under the law was a merelv 
personal one, without cutting loose from all the known facts 
of German society. If the Anglo-Saxon system was not 
from its origin identical with the German system, it was 
something else, and owes its character to innknown influ- 
ences, whether Roman, British, or merely circumstantial*. 

At the outset, therefore, it is necessary to prove, if possible, 
that the Anglo-Saxons brought with them from Germany 

1 Erit Uebenchau, L 78. < Hlat. L 97, 96. 

< Thudichum, Der altdeatfche Staat» p. 01, fL 
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and established in England, not merely Oennan law, but 
Oerman courts of law, and the Oerman territorial district 
which was the theatre of activity of the German district 
court. In the utter absence of information regarding the 
pagan period of Anglo-Saxon England, it vrill hardly be 
required to produce contemporary te:(timony to its organiza- 
tion. The requisites for demonstration will be satisfied by 
proWng, if such proof is possible, that all the eWdence which 
exists is conclusive in favor of the identicv, in the seventh 
and eighth centuries, between Anglo-Saxon law courts and 
judicial di:*tricts and those of Germany. 

The first and easie^t part of the argument is to show the 
identity of the law court. Xo sooner did Kent accept Chris- 
tianity from St. Augustine, than the process of committing 
the customary law to writing appears to have begun. The 
first collection of customar\' law, known as the Laws of 

m 

.£thelberht, and dating, perhaps, from about the year 600, 
contains ninety short paragraphs, most of which merely state 
the amount of the monev atonement which the courts were 
to allow in the enumerated cases of simple personal injury. 
These differ in no wav from the similar enumerations which 
are to be found in other contemporary German codes. So 
far as these laws go, they indicate the existence of a legal 
svstem identical with that of the continent, but thev nowhere 
allude directly to the method of judicial administration. The 
next collection is also Kentish, and appears to have been 
made towards the year 675, during the reigns of two king)«. 
Hlothar and Eadric, who are supposed to have reigned 
either together, or successively, over Kent or portions of it, 
between 673 and 680. The eighth paragraph of this collec- 
tion runs as follows : — 

^* If any man make plaint against another and meet him 
at [cite him to : Price] the metheU or the thing^ let the 
defendant always give surety to the other and do him such 
right as the Kentish judges prescribe to him.*' ^ 

i Gtf oun oSeriM tact tihtt and he Stnt mAnnsD mott ao iD«dI« oS5« to 
9lnft trmblt m man Sam o5nim bjri^in ge*«IIt and Sam ribt awTTOt 5« ta 
hiom Cant warm dtOMfi fttcrifto. 
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This passage merely describes the ordinary procedure of 
German law. It is, however, peculiarly interesting here, 
because it gives the name by which the popular assembly was 
known. Grimm ^ gives a list of the terms used to designate 
the German court of law. The Anglo-Saxon metheU the 
Prankish mahaU and the Norwegian thing, are all synonymes. 
The only question that can arise in regard to the Kentish law 
above quoted is caused by the use of two words, neither of 
them commonlv found in the later lei^al literature of the 
south of England, but both found among other and distant 
races. One is left in doubt whether to suppose that one 
court is meant, and that there was no settled usage in Kent, 
as between the two well-known words which described it ; or 
that two courts were meant, in which case one would be the 
district, the other the state assembly. In either case, how- 
ever, the fact of the existence of the law court, its identity, 
even in name, with the German law court, as well as its 
identity in procedure, is as firmly established for the kingdom 
of Kent by this passage, as it is by any contemporary record 
for any continental state. So far as the procedure is con- 
cerned, the same fact is supported by other passages in the 
same laws, which relate to a class of legal business peculiar 
to the disti-ict court. These, however, will find their proper 
place hereafter, in dealing with the subject of procedure.^ 

The next Kentish laws are those of Wihtrred, which date 
from the close of the same century. There is a preamble to 
these which declares that they were adopted by an assembly 
of great men, including the king, the archbishop, the bishop 
of Rochester, and the rest of the priesthood, acting in unison 
with the people. The fifth paragraph of these laws appears 
to give the name of gemot to this assembly. So far as the 
legal character of the laws is concerned, they throw little 
new light on the nature of the judicial tribunal, except that 
certain paragraphs point to the conclusion that the king's 
sheriff was already the presiding officer in the district court. 

There would seem, therefore, to be no room for doubting 
that Kent, at least, had brought from the continent the 

1 BechUalterthUmer, pp. 74^-749. « See pp. 189 fL 
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judicial system of the Germans in all its parts, and had 6Ten 
followed with exactitude the judicial development of the 
Merovingian kingdom. The evidence in regard to Wessex 
is not so complete, since the earliest collection of Wessex 
laws Li little older than the latest of the Kentish series. The 
laws of lue of Wessex fall, perhaps, not far from the year 
C90. They include no fewer than seventy-six paragraphs, 
rich in details of social life, and illustrations of legal priuciples, 
but, as usual, offering no special description of the courts of 
law. The eighth paragraph, however, seems to confirm the 
inference drawn from Wihtned, § 22, that the king's sheriff 
was already the presiding officer in the district court: *• If 
any man bring suit befoi-e a shireman, or other judge . . . 
and the defendant will irive him no suretv," ic. The case 
is unmistakably in the district court, and the king*s reeve 
is, probably, the presiding officer. Dr. Schmid also cites as 
proof of the same point, the subsequent paragraph, §73: 
'* . . . Let them make composition for the offence as they 
may be able to agree with the king and his reeve.** But it 
is poddiule that the sheriff may be acting in this case, merely 
as the exactor^ or collector of the king's fines. 

The next collection of Wessex law is that of Alfred the 
Great, and w<is published towanls the end of the ninth cen*> 
tury. Here, again, is the clearest evidence of the existence, 
in all its most characteristic features, of the German district 
court, presided over by the king's reeve, and administering 
law in the minutest details. In § 34 is an example of busi- 
ness peculiarly characteristic of the district court: ** Mer- 
chants are required to produce the men who accompany 
them, before the king's reeve in the folk*gemot . • . and if 
they need to have more men with them on their journey, they 
may do so, if necessarj', by notifying the king's reeve with 
the witness of the gemot." Another instance of legal proce- 
dure in the ^ame court is contained in § 22: *^If anyone 
bring a charge [of theft] against another, in the folk-gemot 
before the king's reeve,'* Ac. The distinction between 
the two courts is clearlv obser^•ed in Alfred's law. When 
the district court is meant, it b mentioned as the folk* 
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gemot of the sheriff, as above, while the old assembly of the 
state has now become the gemot of the ealdorman ; as in 
§ 38 : " If any one break the peace in the gemot before the 
king's ealdorman," ic. The same distinction is preserved in 
the well-known passage in Asser s Life of Alfred, where it is 
said that the eorls and ceorls (nobiles et ignobiles) in the 
courts of the ealdormen and sheriffs (in coiicionibus comitum 
et pnepositorum) would never allow that what had been 
determined bv the ealdormen and sheriffs was true. 

Finallv, to carrv the evidence down to the period bevond 
which the subject no longer admits of dispute, the laws oi 
Alfred's son and successor, Edward, direct (§ 8) that *' every 
reeve shall hold cremot everv four weeks.*' The state assem- 
blv, or what was now the ealdorman's court, was in the 
habit of meeting only twice a year. 

The evidence seems, therefore, as conclusive in regard to 
the identity of the judicial tribunal, as the nature of the case 
admits. The procedure, the nature of the business performed, 
the very names of the courts, are mere repetitions of what is 
found in the barbarian codes of the continent. And as in all 
continental societies the great mass of ordinary business was 
necessarily done in the district court, so in England the 
same district court is seen, from the earliest recorded times, 
performing identically the same duties. 

It is little likely, however, that this point will be disputed. 
The diflBculty appears to be, that the existence of the court 
does not necessarilv imply the existence of the territorial dis- 
trict, known as the hundred; that there is no e^'idence of 
the existence of such a territorial district before the ninth 
centurv ; and that, if the district reallv existed, such silence 
in regard to it would have been impossible. 

On the other hand, an opinion is advocated by Mr. Kemble 
and Mr. Freeman which canies precisely the opposite view 
to an extreme. " We must remember," savs Mr. Freeman,* 
** that the kingdom, like all our ancient divisions, from the 
shire, perhaps from the hundred, was formed by the aggrega- 
tion of smaller divisions. The unit is the markj roughly repre- 

1 Hist. Nonnan Con. L 96. 
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seated bj the modem parish or manor. The shire must not be 
looked on as a division of the kingdom, or the mark as a 
division of the shire. The shire is, in truth, formed bj an 
aggregation of marks, and the kingdom is formed by an aggre* 
gation of shires. . . . The first followers of Cerdic, no doubt, 
settled themselves in marks forming self-governed com- 
munities.** 

To both these views it is necessarv, if tlie theorv of iden- 
tity with German institutions be followed, to op[>ose the most 
decided negative. Politically and judicially, there was but 
one unit in primitive German society, nnd tliat wiis the state 
itself. There was but one political or judicial subdivision of 
the state, and that was the district, known coraraonlv as the 
hundred. The kin^j^lom (state) was not formed by an aggre- 
gation of marks, or of districts of any kind, but was from the 
first a constitutionally complete whole. As it conquered 
new land, it created new districts ; but, even if it were so 
small as to require but one popular assembly, and to require 
DO judicial districts, it was still a state, not a hundred nor a 
mark. As a state it had fixed boundaries, and its sub- 
divisions had fixed boundaries. It was territorially and polit- 
ically complete. 

The great obstacle to all historians in dealing with this 
subject has been the absence of proof that the district subse- 
quently known as the hundred existed at all before the ninth 
or tenth centuries. There is no higher authority on the 
subject of Anglo-Saxon law than Dr. Reinhold Schmid ; and 
Dr. Schmid in connection with this point says : ^ '' Many 
things argue against the assumption that the hundred became 
a territorial division immediately on the first occupation of 
the land ; fir^t of all, the fact that in all the older sources, 
especially in Beda, although he often reckons different parts 
of England acconling to their superficial contents, the hun- 
dred is never the ground-work of the calculation, but alwa}*i 
the hide. AUo the fact that in the Chronicle, shires are 
mentioned, but not hundreds ; and that, s(^> far as I am aware, 
not one of the numerous charters of the earlier centuries 
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contains the smallest hint of their existence/* These are, 
indeed, most serious objections ; and none of the historians 
have succeeded in removing them. Yet, until they are re- 
moved, there must alvrays be grave doubts in regard to the 
historical continuity between German and Anglo-Saxon in- 
stitutions. 

That the court of the district subsequently known as the 
hundred existed in England from the earliest Saxon times 
has already been proved by evidence precisely the same as 
that which proves its existence in the Lex Salica or in 
Saxonv itself. This, however, is not enoui^h. In order to 
leave no doubt upon the subject, it is necessary to prove the 
existence of the territorial district as well as of the court. 
The objections raised by Dr. Schmid can only be met by 
showing that, whatever may be the case with the mere name 
of the district, the district itself existed in England from the 
earliest recorded times. 

Dr. Schmidts first statement is, that, in all the older 
sources, especially in Beda, the hide is always, the hundred 
never, mentioned as the measure of land. This statement is 
so broad {is to weaken its force. Not onlv in the earlier but 
in the later sources, down to Norman times, the statement is 
equally true. The hide was always the ordinary measure of 
territory. But it would be quite untrue to suppose that no 
other division of land except the hide is to be found in Beda 
and the early sources. On the contrary, Beda's History 
swarms with references to places and districts which may 
have been hamlets or may have been hundreds, but which 
were certainly divisions of territory between the hide and 
the kingdom. For example : Beda speaks of a *'*' provincia 
in Undalum," a province of Oundle ; of a " regio in Fep- 
pingum," a district of Fepping ; of a " regio in Cunen* 
ingum," a district of Cunning[ham?] ; and of a "regio 
familiarum circiter sexcentarum in provincia Orientalium 
Anglorum,'* which he calls Elge, — that is to say, a district 
of six hundred hides, called Ely, in the province of East 
Anglia. In the ancient list of districts according to hidage, 
given under the word Eida in Spelman*s Glossary, and re- 
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printed by Kemble (I. 81, 82), there are fire which contain 
oiilj three hundred hides, and eleven which contain onlv six 
hundred. The Vita S. Cuthberti speaks of a '* regio Henitis ** 
and a •* regio AlUe/' on the road from Hexham to the ** civi- 
t.w Vel." The Vita S. Wilfridi speaks of a ** regio juxta 
Rippel." a '* regio in Gaedyne," a *' regio Duniting-.i,*' a *• re- 
gio Caetlevum." a *' regio Hagiistalde^e." Nennius contains 
a long list of r^^/y/i«'t, which, it is believed, have, in a num- 
ber of cases, not vet been identified. Under the^^e circum- 
stances, it is obviously quite out of the question to rely on 
Beda and the eai ly sources in order to disprove the exi?tence, 
in the seventh and eighth centuries, of tlie di?trict, which 
subsequently apjvMrs as the hundred. 

The ar;,'ument •ha'.vn fr«*»m the Mlcnce of the Chronicle is 
still mure easilv ni^r. If Dr. Schmid had said that the 
Chronicle never mentioned the hundred before the reign of 
Alfred, but frequently used the term afterwards, the infer- 
ence would have been inevitable. But neither before nor 
after Alfred's reivjn does the Chronicle mention the hundred. 
Even when descriianir the Domesdav census of William the 
Conqueror, it speaks only of hides and shires. The word 
itself occurs, so far as I am aware, only once in the Chroni- 
cle, and tlien it U in a forged and interpolated charter of 
Peterborough, bearing date in 972. Unless, therefore, it is 
argued that the hun«lred never existed at all, the silence of 
the Chronicle leaves its existence before 900 as probable as 
its existence afterwards. 

Dr. Schmid finally asserts that, no far as he knows, not one 
of the numerous charters of the earlier centuries contains the 
remotest hint of the hundred. This is a sweeping statement, 
and can only be met by a thorough inquiry into the contents 
of the Codex Diplomaticus, in the eighth and ninth centuries. 
Genuine charters of the seventh centurv are rare. 

It must, however, be confessed at the outset, that the 
Anglo-Saxons had very little conception of accuracy in state- 
ment. Their legal documents are, almost without exception, 
atrociously drawn up. To this day, antiquarians are speco- 
lating as to the situation of Clovesho, a place more Crequentlj 
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mentioned than almost any other in Anglo-Saxon literature. 
The list of places mentioned in the charters, but which Mr. 
Kemble was unable to identify, is appalling. Even in the 
later charters, no place is ever mentioned as lying in such a 
parish, in such a hundred, in such a county ; while it is only 
as the Norman period is approached that the hundred is men- 
tioned with any frequency at all. 

The Formulas of the Prankish kingdom, which were used 
on the Continent for all ordinarv lecjal documents, cauijht 
something of the accuracv of Roman law. Thev describe 
laud as s^ituated " in loco nuncupante illo, in pago illo, in 
centena ilia.'' The usual form of the AnGrlo-Saxon charter 
was to name a place, probably the parish, and no more ; as, 
for instance. *• XL. hvde aet Alresford." If the charter was 
written in Latin, the words used were commonly, '* in loco 
qui dicitur Alresford," or, in more ornate phrase, "in illo 
loco ubi ruricolae appellativo usu ludibundisque vocabulis 
nomen indiderunt aet Alresford." The chancerv formula in 
Oda and Dunstan*s time, about the middle of the tenth cen- 
tury, was, *'in illo loco ubi solicolae illius regionis nomen 
imposuerunt aet Alresford." Here regio may mean merely 
neighborhood, although in Charter CCCCXXVIL (ii., 297) 
regio and pagus seem to be used as synonymes : " XVIII. 
mansas dedi in illo loco ubi jamdudum solicolae illius regionis 
nomen imposuerunt aet Waeligforda, pro commutatione alte- 
rius terrae quae sita est in Cornubio ubi ruricolae illius pagi 
barbarico nomine appellant Pendyfig." But, whether the 
two words are here used as synonymes or in contradistinc- 
tion, there can be no doubt that both of them, as well as 
the word provincial are common Latin translations of the 
Anglo-Saxon word 9hire. Asser translates shire as paga; 
Ethel werd, osprovincia: "Dominabatur rex Offa in XXIII. 
provinciis quas Angli Shyras appellant " (Vita Offae, Wil- 
kins. Sac. Con. I. 156) ; '* Regiones vel pagos " (Cod. Dip. 
III. 42) ; " Regio Suthseaxna " (Asser) ; *' In regione Suth- 
regie " (Cod: Dip. CCXL., I. 818, MXLIV., V. 91) ; " Regio 
Cantia" (Cod. Dip. MXIX., V. 58); "Regio Oxanaford'* 
(Cod. Dip. DCXCVII., III. 299). Beda also speaks of Sur- 
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rev as a regio. These citations might be indefinitelj multi- 
plied ; but they ore quite sufficient to »ho\v the loose legal 
and geographical phraseology of the Anglo-Saxons, and to 
explain the confu:iion that exists in regard to their territorial 
divisions. It is, however^ evident, from these instances, that 
provincial pagu$^ and regio are all used us equivalents for 
f Aire ; nor do thev ever seem to be used for anv smaller ter- 
ritoriol district, such as vill or hamlet. 

An examination of the early charters brings to light a 
number of cases in which the word regio occurs. The first 
that raises a doubt is the ** regio Stoppingns," with its '* lociu 
WiJutun," in a charter of ^EthelbaUl of Mercia, 723-787 
(I. 100). This may pass, however, for what has been here- 
tofore called a State, if antiquarians so decide. In 847, the 
'•senators" of ^thclwulf of Wessex grant to their king 
twenty hides of land in the ** regio Homme" (II. 28). This 
also may pass as a doubtful case, although it must raise curi- 
ositv. Another charter of ^thelbald of Mercia, without 
date, but of course belonging to the first half of the eighth 
century (I. 122), grants seven hides ''in provincia Middel- 
sexorum, in regione quae dicitur Geddinges." There is still 
a manor or hamlet of Yeading in Middlesex ; but Mr. Kem- 
ble, rightly enough, has not thought it possible that a place 
designated as regio^ and ending in inga$^ could have been a 
hamlet, and has therefore classed it with Stoppingas as a 
mark, whatever a mark mav have been. There seems to be 
nothing unreasonable in suppotung that Yeddings, or Yead- 
ing, was once a Middlesex hundred. If, however, thes« 
three cases are thrown aside as unconvincing, there remain 
others, which can hardly be dealt with in the same manner. 

1. Cenwulf. 812 (Co<L Dip. CXCIX., I. 249), grants half a 
ioclet ''in partibus australi in regione on Liminum, et in 
loco ubi ab indigenis ab occidente Kasingbuman appella- 
tur.*' This would seem to be the manor of Casebome, near 
Hythe. The Limen was, in that day, a port of great conse* 
quence. The Lord Warden of the Cinque Ports was for* 
merly called the Limenarch ; and the " regio on Liminum ** 
possibly means the ancient Liberty of the Cinque Ports, with 
its own jurisdiction. 
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2. Oflfa, 774 CCod. Dip. CXXII., I. 149), grants three 
hides *'in occiJeiitali parte regionis quae dicitur Mersware 
ubi nominatur ad Lideii." Here is another Kentish Liberty, 
enjo^-ing its own jurisdiction time out of mind, — that of 
Romney Mai-sh. 

3. Ecgberht of Kent, 778 (Cod. Dip. CXXXIL, I. 160), 
and 779 (CXXXV., I. 103), grants half a hide ''ubi nomi- 
natur Bromgeheg" and *' in regione vocabulo Bromgeheg." 
The estate known as the manor of Bromhei was, with certain 
other lands, an appendage, in later times, to the parish of 
Frindsbury, in Shamel Hundred, in Kent. Apparently in 
the eiichth centurv, it <rave its name to the hundred. 

4. Cenwulf, 814 (Cod. Dip. CCL, I. 253), grants one hide 
of laud •• in provincia Cautiae, in loco et in regione quae dicitur 
Westanwidde, ubi nominatur Cvnincijes cwa lond.*' In these 
early times, the influence of the Prankish chancery seems to 
show itself in this unusual accuraci- of statement. Westan^ 
widde is ob\'iously W'estwood, a manor in the parish of Pres- 
ton, and hundi*ed of Pevresham, in Kent. Hasted, in his 
admii-able county history, speaks of it as an eminent manor ; 
its court-baron enjojring a jurisdiction curiously coterminous 
with that of the hundred, to which it seems once to have 
given its name. 

5. -Ethelberht, 762 (Cod. Dip. CVHI., 1. 132), exchanges 
half of a mill situated in a '^ possessio quaedam terrae in re- 
gione quae vocatur Cert.'' The hundred of Cert, in the 
county of Kent, is repeatedly mentioned in Domesday. 

6. Eadberht, 738 (Cod. Dip. LXXXV., 1. 102), grants land 
" in regione quae vocatur Hohg, in loco qui dicitur Andsco- 
hesham." The regie Hohg is still the Hundred of Hoo. The 
Textus Roffensis further supplies even the identification of 
Andscohesham. Among the manors reclaimed by Lanfranc 
from Odo of Baieux, in the famous suit on Penenden Heath,^ 
was one called Stoke, the ancient name of which was Andsco- 
hesham. One of the parishes of Hoo Hundred is still this 
same Stoke, or Andscohesham ; and Penenden Heath itself 
must be within sight of it. 

^ See Appendix, Na 31. 
2 
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T. Offa, 783 (Cod. Dip. CLIII., I. 184), grants one hide 
^ in provincia Cantiae, in regione Eastrgena, ubi nominatur 
Duningcland.** Archbi:ihop Wulfred, in 811 (Cod. Dip. 
CXCV., I. 238), grants three hides "in regione Easterege 
quae inibi ab incolis Folkwiiiing lend vocatur, atque iterum 
in eadem regione Eoiiterge ruriculum unius aratri.'* The 
rrtfio EuMterge is still the Hundred of Eastr}*. Possibly Dun* 
ingland might also be identified. And, to augment still 
further this mass of cumulative evidence, there remains a 
charter of Cuthred of Kent, dating before 805 (Cod. Dip. 
CXCI., I. 233), wliich grants to ** JEthelnotho praefecto 
meo " three hides at He^vthethonie. This charter, curiouslv 
enough, is indorsed by ** -£5elno5 $e gere/a to Eaitort-ge,'* 
Hegythethorne is to-day the parish of Eythorne, in Eastr}* 
Hundred. 

Demonstration can go no further. There is ample mate« 
rial for argument in the same sense still in reserve, in the 
Codex Diplomaticus ; but it would merely encumber these 
nages with unnecessar}* matter. Not only have we here the 
actual hundreds themselves, unchanged in name or boundary 
by more than a thousand years of vicissitude, but the very 
hamlets and parishes into which they were then, as now, di* 
vided. Not only in the ninth and eighth, but also, at least 
bv natural inference, in the seventh centurv, the actual hun- 
dred, as it still exists, is here seen in full activitv, with its 
parishes, its reeve, and its court of law ; for, if the district 
was under a royal reeve, and, as seen in the laws, the court 
of the district was synonymous with the court of the king's 
reeve, the inference is inevitable that the character essential 
to all was that of jurisdiction. 

Nevertheless, it must be conceded that, even here. Dr. 
Schmid is, at least technicallv, correct. The district de* 
scribed in these charters is not a hundred. Had it been so, 
it would have l)een called so, as it was on the Continent, by 
some name that expressed the relation, — centena^ vicaria^ or 
condita. Eastr}*, H(X», and Cert were not hundreds in the 
seventh and eighth centuries: they were regione$^ — shires. 
JBthelnoth was by no means a mere hundred-reeve : he wis 
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shire-reeve. So, in a charter of Uhtred, '* regulus Huiccio- 
rum," iu 767 (Cod. Dip. CXVIL, I. 144), the grant is made 
to '* JEthelmundo videlicet filio Ingeldi qui fuit dux et prae^ 
/(EfctM* JEthilbaldi reikis." In charters CXXL, CXXXVII., 
jind CXLV. (774-781), two Brordans sign each document, 
— one always as princeps ; the other, as praefectus twice, and 
once as dux. So. in CXXVII. (757-775), Eadbald signs as 
"praefectus et princeps Offae regis/' The office was one of 
the highest dignity during the Heptarchy ; and in Kent, at 
least, it might be supposed equivalent to that of ealdorman 
in the larger kinii'loms. 

This conchijjioii in regard to the name of the district in the 
early centuries does not stand alone. Professor Stubbs says : 
** In Cornwall, in the twelfth centurv, the subdivisions were 
not called hundreds, but shires, one of which, Triconscire, 
now the hundred of Trigg, is mentioned in Alfred's will. 
. . . Of the Yorkshire subdivisions, two, Borgheshire and 
Craveshire, — the latter of which is never called a wapen- 
take, — retain the name of shire ; and it is given in later doc- 
uments to Richmondshire, Riponshire, Hallamshire, Island- 
shire, Norhamshire, and probably other similar districts. . . . 
It may seem not impossible that the original name of the 
subdivision immediately above the township was scir or 
shire, — a term of various application." ^ 

The facts above cited authorize the assumption, as a gen- 
eral law, of the principle that the State of the seve^tth century 
became the Shire of the tenths while the Shire of the seventh 
century became the Hundred of the tenth. 

This degradation of the early shire in dignity and impor- 
tance probably accounts for another fact, which otherAvise 
seems inexplicable. As has been above shown, all the allu- 
sions to these districts which are to be found in the charters 
date from the period of the Heptarchy. From the moment 
that the consolidation of England begins, — that is, from the 
reign of Ecgbert, — these allusions cease. It was natural 
that the shire should be mentioned in defining the situation 
of an estate. It was equally natural that, after the shire had 

^ Const Hist., L 100. 
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been degraded to the lower position of a hundred, it should 
be overlooked. The use of the word ** shire," in its modem 
and larger signification, appears to have been introduced either 
during, or not long after, the reign of Ecgbert. 

The origin of the mo<lem shire in what has here been 
called the primitive State, will hardly be du<puted. The 
Sumorsets, the Wilsets, the Thomsets, the South Saxons, the 
East Saxons, the Middle Saxons, the North Folk, the South 
Folk, have left traces enough on the early annals of England 
to show how the countv sivstera oriinnated. The onlv diffi- 
culties in the history of this development are two: one of 
these is the origin of the hundred, which has ju>t been ex- 
plained; the other is the continued existence of the shire 
court in England while it was completely obsolete in the 
Frankish empire. 

That the hundred should have been found indispensable 
is natural enough. The hundred and its court were, of all 
Geimanic institutions, the most long-lived and useful, from 
Iceland to the Adriatic. '' The hundred, and the principle 
that the hundred community is a judicial body, outlived the 
storms of the folk wanderings, the political creations of 
Clo%'is, the reforms of Charlemagne, the dissolution of the 
Frankish empire, the dissolution of the county system, the 
dissolution of public authority by feudalism, the complete 
beginning of a wholly new development in the isolated terri- 
tories. The hundred constitution gave way at last only to 
a more powerful enemy, — the awakening legal science of 
the sixteenth centurv.*' ^ The district court was no less 
necessary to consolidated England than it had been to con- 
solidated Germany, or to the petty primitive state. It is, 
therefore, not merely probable — it is almost certain — that 
the story which attributes to Alfred the origin of the hun- 
dred must be, in one sense, true. He did not create the dis- 
trict, or its court (both of these were, to all intents and 
purposes, as ancient then as they are now ; they are among 
the first, if not the first, political creation** o( man) ; but he, 
or some member of his family, in reorganizing the enlarged 

1 Sohm. Aitd. R.m. G. Vttf. L &41. 
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kingdom, must have introduced, in imitation of Frankisl) 
usage, the name of hundred. 

That thev did not, at the same time, introduce the hun- 
dred constitution of Charlemagne, cannot but create surprise. 
There seems to have been no reason whv the ancient state 
should have been allowed to preserve its state assembly 
when the national assembly had made it superfluous. This 
is, indeed, the distinctive peculiarity of England as compared 
with Germany ; and it is a distinction rich in philosophic in- 
terest. The development of Germany was in the path of 
political consolidation ; that of England was in the path of 
political confederation. England has always moved slowly, 
and has been reluctant to abandon established institutions. 
The ancient states, though degraded to the rank of shires, 
preserved their autonomy to the utmost practicable extent. 
They retained their state assembl}' ; and it was, in fact, their 
supreme court of law : the king himself sat in it, as in the 
national assembly. It dealt with folkland, the highest act of 
sovereignty. In the king's absence, the ealdorman presided 
in it, — an officer whose dignity conforms to the dignitj' of 
the assembly. " True, the ealdorman, like the sheriff, re- 
ceives his office from the king's hand. But the office of the 
Anglo-Saxon ealdorman is not one of service, but one of 
command. The ducal power among the Anglo-Saxons was 
not a creature of the kingdom, but was older than the king- 
dom. What the kingdom had won, it had won from the 
ealdorman. Even in historical times, there is yet living rec- 
ollection of the kingless period. We see the Anglo-Saxon 
ealdormen return to an interregnum from the kingdom they 
had already introduced, and restore the old independence of 
the ealdormen during a series of years, with a vacant throne. 
The maintenance of the ealdorman 's power under the royal 
government is a sign that the crown is not yet in full posses- 
sion of the public authority. The ealdorman is a vice-king, 
with an independent power as opposed to the king. Not the 
king's pleasure, but a principle of the public constitution, 
determines the completeness of the ealdorman's authority. 
Not the king's pleasure, but only a lawful judgment, can 
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Strip the ealdorman of bis office. The ealdonnan excludes 
the king from the immediate government of the shire. The 
shire government is not royaU but ducal. The king, in truth, 
in appointing the ealdorman, appoint:^, not a servant of his 
will, but a ' prince' and ' lonl ' of the shire. . . . The An'^lo- 
Saxon shire constitution, in spite of the establishment of the 
empire, is an expression of still undeveloped royalty." ^ 

Under the new constitution of Alfred, therefore, the old 
district court was retained intact, with a mere change of 
name. The old state assembly was retained intact, with 
only a steady decline in its political powei*s. And a national 
assembly, commonly known as the THfaii. arose to the high- 
est authority in the United Kingdom. The Witan was iu 
theory an a-^sembly of the whole people, although in practice 
it was a hij:hly aristocratic Ixnly. The funorion of acting as 
a judicial tribunal seems to have been inherent in the German 
conception of a popular assembly. The Witan, therefore, 
exercised judicial powers, becoming thus the highest court of 
law in the kingdom. But all these courts — the hundred, 
the shire, and the Witan — were mere adantations of the 
primitive organic type of the popular assembly. Nor did 
the Anglo-Saxons ever entirely lose sight of this, their origi- 
nal democratic starting-point. 

It is unnecessary to enter here upon the discussion of other 
varieties, real or imagined, of the same institution. The law- 
courts of the Anglo-Saxon cities — the burg gemot, the hust- 
ings, &c. — were but the shire and hundred courts in a 
slightly different form. Their origin wa4 the same, and their 
procedure the same. The mark-gemot was either the hun- 
dred court under a different name, or a mere corporation 
meeting, whose acts were of a private nature. The various 
guilds were also without authority as courts of the common 
law. Nor is it to be supposed that there was any court of 
the township. Not only would such an institution be quite 
at variance with all that we know of German law, but there 

1 Sohoi. .\lt(L R -a. G. Verf. I. 2\ 2S. Th« app«annc« of th« tfcood rol- 
vow of thit most briUiAnt work will be expected with the fftftter InttrtM li it 
It to cootaio AO Aocount of the Aofto-Sajum coottitntioo. 
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is no evidence that the township ever enjoyed any judicial 
powers other than such as were essential to the smallest 
matters of police. The legal position of the township with 
reference to the hundred is clearlv laid down in the two 
following extracts : — 

"And whosoever goes forth after cattle [to purcliase]. let him 
make known to his neighbors the object of his journey ; and. when 
he returns, let him also make known with whose witness he bouj^ht 
the cattle. But if. on a journey, he make a purchase without previous 
intention, let him make it known on his return ; . . . and. if it is 
live-stock, let him bring it upon the common pasture, with the witness 
of his township. If he fail to do this within five days, the townsmen 
shall notify the hundreds-ealdor. and they and their herdsmen shall be 
exempt from punishment ; and he who brought the cattle shall forfeit 
it, because he would not make it known to his neighbors ; and the 
landlord shall receive half, and the hundred half." (Edgar, iv. 7, 8.) 

'^ If any one should lead an animal or bring property to a vill. and 
should sav he had found it. before he takes it to his own or another 
person's house, let him go to the church, and, before the priest of the 
church and the head-man of the vill, and as many as he can get, by 
the summons of the head-man, of the best men of the vill, and, when 
they are assembled, let him show them what has been found. And 
let the head-man of the vill send to three or four neighboring vills for 
the priests and head-men of the vills, who are to bring with them four 
of the best men of each vill ; and. when thev are assembled, thev are 
to view all that was found. And. after they have taken view of it, 
the head-man of the domain to which the finder belongs shall take 
charge of the property till the next day ; and on the next day, with 
some of their neighbors who have seen the thing that was found, let 
them go to the head-man of the hundred in which their vill is, and 
show him every thing. And, if the lord on whose land it shall have 
been found have not his customs. — namely, sac and soc, — let him 
deliver every thing over to the head-man of the hundred, if he wish 
to have it, with good witnesses. But, if the lord have his customs, 
let it be held to right in the lord's court." (Edw. Conf., § 24.) 

The township, as is obvious from these extracts, had no 
jurisdiction whatever. For judicial purposes, it was but a 
police district of the hundred. Such it was in the Lex Sal- 
ica, and in all Germanic systems ; and such it always re* 
mained. Its court of law was the hundred court. 
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How consistently the Anglo-Saxons adhered to their legal 
and constitutional principles is shown br the fact that the 
king, like the ealdorman and sheriff, had no judicial powers 
separate from those of the court in which he sat. He was 
simply the presiding ofBcer of that court, with executive 
powers to carry out its decrees. A legal opinion or decision 
of the king, as such, was not one which any court of law or 
any suitor was bound to respect, unless it were made as the 
result of a special agreement or arbitration, accepted by both 
parties in advance. A curious example of this nullity in law 
of the king's declMon is given in the suit described in Charter 
DCXCIII. (-Appendix, No. 22^. 

Further, it would be a mistake to suppo!»e that any appeal, 
in the modem le*:al sense, lav from one of these courts to 
another. There is nothing in the laws or the charters to 
show that such right of appeal existed, or that it was ever 
claimed. The decision of the court was tinal. It was onlv 
when the court failed to decide within the time prescribed, 
that the case could be carried before a higher court. Against 
a decision incorrect in law, the suitor had no such remedv. 
He could then only accuse the prej^iding oflScer before the 
king or ealdorman, and procure his removal as incompetent 
or venal. To attribute a system of appeals to the Anglo- 
Saxon judicial constitution is to transfer the conception of 
a civilized age to the rude practice of a barbarous one. 

llore than thi?, and still more remarkablv iilustratinsr the 
conservatism of Anglo-Saxon law, it is clear that, down to 
the very close of the Anglo-Saxon period, the conception of 
equity as a part of the legal svstem had never taken shape 
even as an experiment. This is the more remarkable because 
the Franks, at a very early period, appear to have invested 
their king with equitable powers, while Charlemagne gave a 
remarkable development to the Frankish law in this* direc- 
tion. The Frankish equitable procedure, too, survived in 
Normandy, England's nearest neighl>or, to be carried from 
there by the Norman and Angevin kings to £n:;land, where 
it made the foundation of the later development of English 
Uw. But neither equity as a system, nur equitable powers 
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in the crown, were ever known to Anglo-Saxon England. 
Both king and people, indeed, seem steadily to have re- 
sisted every disposition to widen the royal jurisdiction. In- 
stead of enlarging their own powers hy encouraging suitors 
to seek justice directly from the crown, the king and the 
Witan frowned upon every symptom of popular discontent 
with the clumsy justice of popular tribunals, and forced suit- 
ors back upon the local courts. Instead of applying them- 
selves to the study of practical remedies for the flagrant 
absurdities of their legal system, as Charlemagne had done, 
and as their Angevin successors were to do, the Anglo->axon 
kings adopted a series of measures which steadily tended to 
aircrravate these absurdities, and to render them intolerable. 
It has been said, bv some historians, that Alfred the Great 
showed a disposition towards the reform of legal procedure. 
Alfred had, indeed, the inestimable advantage of Charle- 
magne's example. So, also, had Edward, JEthelstan, and 
Edgar, his successors. But, whether it was that these mon- 
archs, unlike Charlemagne, were constitutional kings, and 
were controlled in their policy by the Witan, or whether 
they failed to understand the necessity of reform, neither 
their legislation nor the records of legal administration dur- 
ing or after their time show any trace of a disposition to im- 
prove the law. Their whole energy was devoted to police, 
or at best to mere legal administration. The well-known 
passage in Asser s Life of Alfred is an example of the limited 
range of English legal ideas. Asser represents Alfred as 
inquiring into the correctness of his sheriffs' and ealdormen's 
legal decisions, and threatening them with removal for their 
ignorance of the law. But, as Mr. Kemble has pointed out, 
it is nowhere intimated that Alfred assumed the power to 
reverse those decisions, or that he attempted to create any 
judicial system more satisfactory than the one which, by 
common consent, even in his time, was utterly unequal to 
the public wants.^ One collection of laws after another, 
almost in a set formula, harshly forbade the people to bring 
their suits before the king, unless they had previously ex- 

^ Kemble, Sazooi in EDgland, ii. 44, 45. 
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bausted all the tedious formalities of the local courts. Even 
then, if the king consented to hear a complaint of denial of 
ju^fttice, his power of redress seems to have gone no further 
than to send the case back to the ealdormun or sheriff, with 
the threat of punishment if justice were still denied ; or, 
what was probably more usual, to negotiate an extra-judicial 
compromise between the parties. Neither at the beginning 
nor at the end of the Anglo-Saxon time, was the king con- 
sidered in law as the fountain of justice. The law was ad- 
ministered in the popular courts, theoretically a-s the act of 
the freemen. It was strict law ; the decision, when reached, 
was final in the eve of the law ; and not even the Witan 
itself wielded any process by which the letter of the common 
law could be escaped. 

One result followed from this absence of equitable powers, 
which was, perhaps, not without an ultimate influence on the 
fate of the whole judicial system. A very slight examination 
of the law cases printed in the Appendix will show how 
rarely the parties were allowed to push their differences to a 
final judgment. A compromise was always effected where 
compromise was possible. Arbitration was, perhaps, the 
habitual mode of settling disputes among the Anglo-Saxons. 
This arbitration might take the actual forms of legal proced- 
ure, without offering any anomaly to the Anglo-Saxon mind. 
In regard to more than one of the cases given in the Appen- 
dix, it is eN'ident that the judges are mere arbiters acting in 
judicial form. The king seems to have habitually performed 
this function of qua$i judge. The curious case before Alfred^ 
narrated in Appendix, No. IT, seems to be an instance. If a 
decision were given without the previous assent of both par- 
ties to the jurisdiction, it might be rejected, and a legal trial 
required, as in charters MCCLVIII., DCXCIII.,' even though 
the king himself were judge. This loose habit of judicial ad- 
ministration, stimulated doubtless by popular distnut of the 
knowledge or honesty of the king*s sheriff:i, grew into a sys- 
tem, and not improbably was the germ of subsequent manorial 
jurisdictions. In a society which had no confidence either in 

1 Apptndix. No. 19 and Na 22. 



THE ANGLO-SAXON COUETS OF LAW. 27 

its judges, its judicial processes, or its very law itself, — 
which could devise no system of reform in the practice, nor 
of equitable protection against the evils, of that law, — it 
was certainly not surprising that men should seek a remedy 
outside the public tribunals, even though the result should 
ultimately be more fatal to their own interests than all the 
immediate inconvenience or injustice tliey were suffering. 

The three law courts thus described, with powers indis- 
tinctly defined and apparently overlapping each other, mark 
the whole period of Anglo-Saxon history. As they appear 
in the earliest times, so they appear in the latest, unchanged 
during six centuries, so far as their essential character is con- 
cerned, and unchanged in fact, except by the steadily in- 
creasinor teudencv towards aristocracv and feudali:?m. This 
tendency, though less marked and less mischievous than on 
the Continent, yet produced the only considerable changes 
that can be detected in the long history of the Anglo-Saxon 
judicial constitution. It only remains, therefore, to discuss 
the degree of influence which feudalism exerted on the judi- 
cial system of England down to the accession of William the 
Norman. 

The origin of the English manor as a form of landed prop- 
erty belongs to the domain of real-property law, and will be 
treated hereafter in that connection. The origin of English 
manorial jurisdiction is a separate subject. The land and the 
jurisdiction do not necessarily go together. Originally, as 
has been seen, all jurisdiction belonged to the State. Only 
at a comparatively late period did the State allow its power 
to slip from its hands, and to become attached to the proprie- 
torship of the land. 

There is much contradiction, among the writers who have 
treated this subject, in regard to the stages of its develop- 
ment. Mr. Kemble sometimes inclines to believe that the 
manorial jurisdiction, as a jurisdiction in law, was of very 
early origin ; ^ at other times, he asserts that ^^ there is 
no clear proof that the immunity ** of sacu and socn ^^ did 

1 Cod. Dip. L, Introd. zllT.-xlTii. ; Saxoni in England, L 177, n. 



28 THE A2?GL0-SAX0y COUBTS OF LAW. 

exist before the time of Cnut."* Professor Stubbs, without 
entering into anv discussion of the subject, seems to favor the 
idea of an earl)' origin.* Dr. Konnui Maurer, whose thor- 
ough investigation of the point leaves his succe>sors little 
more to do than to paraphrase his pages, leans also towards 
the theorj* that the manorial jurisdiction existed in law from 
a much eariier period than that to which it can be traced 
back in the laws, charters, and historical literature.' 

Only with the utmost diffidence can any new inquirer vent- 
ure to differ from authority so high as this. Yet there seems 
to l>e something forced in the assumption that an institution 
so revolutionary as a private common-law court could have 
existed unknown to tlie written law ; and the onlinary rules 
of historical criticism hardly justify the historian in arriving 
at such a conclusion, unless under the pressure of absolute 
necessity. It is, therefore, a matter of some consequence to 
ascertain whether such a necessitv exists. If not, it will 
cenainly be safer to keep within the letter of the law. 

Dr. Maurer has admirably explained and illustrated the 
nature of the early immunities granted to the great landed 
proprietors, and the private authority exercised by them over 
the occupants of their land, and the inmates of their house- 
hold. As head of the household, the land-owner was bound 
to responsibility before the law for the goo<l behavior of its 
inmates. He might dismiss from his service as infamous the 
man whom he could not hold to right. — a punishment which 
must have been almost equivalent to outlawry. As landlord, 
he might resume his grant of land, or he might simply eject 
the occupant on sufferance or at will. The state supported 
this power of the land-owner to the utmost, as one of its most 
necessary guaranties for the preservation of social order. On 
the other hand, the tenant or peasant cultivator would be 
inclined to accept, or even to invite, the decision of his lord, 
rather than incur the risks of a public suit without his lord*i 
support, or the possibility of drawing upon himself the ex- 
tremity of his lord's disfavor. It was therefore natural that 

1 Saxoof . n tiSr. ' Coott. Hbt. I 1S4. 

< Koormd MAVtr. Krit. UtbtnchAtt. II M. 
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the lord should have developed, for his own use, a certain 
system of law, in mediating between his own people in their 
disagreements with each other, or with the public. It was 
natural, too, that this system should be based upon the ordi- 
narj' hundred law, — the only code known to England. Yet 
all this did not create a jurisdiction in the eye of the law. 
The great proprietor might discourage his dependants from 
suing in the hundred court ; he might assume upon himself 
the responsibility for the acts of his dependants, and place 
himself between them and the law, paying their fines, and 
using his wealth and power to force all parties rather to ac- 
cept his arbitration than appeal to legal process. But all 
this did not remove his people from the jurisdiction of the 
hundi-ed court. It did not create a new jurisdiction in law. 
It merely established an association analogous to the family, 
which chose to settle its legal questions without bringing 
them before the courts.^ 

In the tendency to establish such a private court of arbi- 
tration, the great landed proprietors appear to have been 
actively supported by the crown. It is, indeed, not improb- 
able that the large proprietors could essentially lighten the 
task of the law courts, and facilitate the objects of royal pol- 
icy, by looking sharply to the behavior of their dependants. 
It is not improbable, too, that the lord of the manor did, on 
the whole, offer more effective means for obtaining justice 
and preserving order than coidd be possibly offered by the 
hundred, with its clumsy organization and procedure. If to 
these natural reasons for favoring the landlords there be 
added the great pressure of the church and of the warriors 
to obtain favors from the crown, it is not a matter of surprise 
that the crown should have yielded to a tendency the ulti- 
mate effect of which it probably could not foresee. 

The royal grants, so far as they affected the ordinary 
course of justice, seem to have been double in their nature. 
They were, in the first place, grants of the fines and pecuni- 
ary profits of jurisdiction, which, by the old system, fell to 

1 See the elaborate discussion of this subject, from the continental point of 
riew, in Roth's *' Feudalit&c und Unterthanrerband," Abschnitt 4, Das Seniont 
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the crown. This Lst entirely a fit^cal arrangement^ which onlj 
indirectly concerns the subject of jurisdiction. It was not 
intended to convey, aud in fact it did not convey, the capac- 
ity of acting as a court of law. 
Some examples of these grants may be given here: — 

CXVL, PUheard, 700-802. "Ego Pilheanlus mi*elluj comij 
• . . Ceniruiti . . . accipi eas [temu] in syDotloli conciliabulo . . . et 
per pecuniain . . . cou>ecutui sum . . . ut ab omnium tiicalium re* 
dicuum openim onerum<[ue »eu etiam popularium concillorum vindictis 
ni&i tantum pnietium pro pmetio liberae sunt in per|>etuuiu/* 

CCXXVII., U Uigiaf ui Mcrcia. f^Zl, '•• . . a pu*tu re^nim vel 
principum seu praefcctum. ab omni4ue saeculari »t'r\i(ute Docis 
et ignoii» lotus ei I'orus Ilb<rral>o uisi . . . singulare pratiium coDcra 
alium.'* . . . 

CCXXXVI., Ecg»>erht, 835. *• Ej^-o Ecgl>ert . . . detll . . . 
Mercham ... ad Abbendune . . . ei sic maudumus . . . ut nullus 
superreuiat bominum ibi ^uperbb in flatus nee res suum pastum re- 
quirat vel habentes homines tjuos nos dicimus feitigmen nec eot qui 
accipitres poruint vel falcones vel caballos ducuut sive cane*. Nec 
poenam mitcere super e<>s quo<juomo<io audeat nec prinoeps oec gra- 
phio banc lenitatem praefatam in alicujus oneris molest iam mntare 
audeat ... Si pro aliquo delicto accusatur homo dei. aecclesiae illae 
cttttot solus cum suo juramento si audeat ilium castiget. Sin autem 
at recipiat aiienam justiciam hujus vicissitudiuis conditionem praeCa- 
tum delictum cum simpio praetio componat. . . . De ilia autem tribu- 
latione quae tettereden Duminatur sit libera ni*i tamen sin;;uli praedum 
solvent ut talia accipiant. Fures quoque quos appellant wtrtgdd 
tMeo/as si foris rapiantur, praetium ejus dimidium Uli ecclesiae et dimi- 
dium regi detur; et si intus rapitur totum reddatur ad aeccle^iam. . . • 
Praetium quoque saospiinis peregrinorum. id est icfryfAA dimidiam 
partem rex teneat. dimidiam aeccle»be antedlctae redtlant.** 

CCL., Berhtwulf, 841. ''. . . liberabo ab omnibus saecularibus ser* 
Tttutibus magnis vel molici* notis et ignotis regis et principis vel juni- 
omm eorum. nisi in conflnio rationem rethlant a<lversus alium.** 

CCCXJIIm -£tbelre«l. 883. •*. . . And nu 5aet ilce land aet 
Stoce . . . ic selle Cynulfe Ceoluhtes suna in Sreora manna daeg for 
•yxtigum manceta daenes goldes aeghwelces Singes to freon ge wi8 
cyning ge wi8 ealdorman g« wi8 geretan aeghwelces Seolomes Ijtlet 
and nudes butan • . . angvlde wi8 oSrum and noht ut to wite.** 
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MLXXXIV,, Edward, 904 ; ^ DXC VIII., Edgar, 978 : — 

^ • . . concessi ut episcopi bo« *' Eadweard cjoing . . . gea9e 

mines Uim nobiles quam ignobiles 9aet aegSer ge twelfbjrnde men 

in praefato rure degentes, boc ge twybynde weron on t^am Godea 

idem jus in omni baberent digiii- bame 9ara ylcan geribta wjrSe 

tate quo regis bomines perfruuu- 9e bis agene men sindon on bis 

tur rejc^alibui fiscis commorauces, as^enum cvnebamum: and man 

et omnium saeculariumrerumjudi- ealle spaeca and geribcu on t^aet 

cia ad usus praesulum exerceantur ilce gemet gefe to Godes banda 

eodemmodoquoregalium negocio- 9e man to bis agenre drifb, and 

rum discutiuutur judicia. Prae- 9es tunes cvping and seo innung 

dictae etiam villue mercimonium Sara portgerihta gauge into tJere 

quod Anglice tJues tunes cvping balgan stowe." . . . 
appellatur. censusque omnis civi- 
lis . . . aecclesiae . . . deserviat/ 



»» 

• • • 



These charters, unintelligible as their terms may appear 
to be, illustrate suflBciently well the fiscal side of the royal 
grants. They show the landlord exempted from all obli- 
gation to pay to the royal fisc, or to the ealdormen, any of 
those dues which the law Mve them. Thev do not remove 
the occupants of these lands from the jurisdiction of the 
hundred court. They even expressly affirm the contrary. 
If such persons were conWcted of a crime in the hundred 
or boundary court, they must, as usual, pay the praetium pro 
praetioy the singulare praetium^ the angyld^ — that is to say, 
all that atonement which the law exacted to redress the 
wrongs of the injured party. The exemption extended only 
to that portion of the money penalty which, by law, accrued 
to the fisc, or to the ealdorman. Nor is it to be supposed 
that the law here meant to benefit the criminal. It left the 
offender in the same position as before, except that his land- 
lord stood, so far as the fine was concerned, in the place of 
the king. This process is fully described in No. CCXXXVI. 
There the abbot was authorized to appear for his man in the 
hundred court ; to testify his innocence, if he could, with 

^ Mr. Kemble (Saxons in England, I. 177, n.) cites this charter as an ad- 
mirable example of the grant of Saca and Socn. The grant, however, is silent 
at to jurisdiction : it conveys only the profits of jorisdiction. See Erit Ueberi. 
n. 57, n. 
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merely hii ottq oath ; or, if be could not take the oatlu to 
compound with the simple angyld. What the abbot might 
choo:»e to do with the offender afterwards, did not concero 
the court, unless it gave rise to new proceedings at law. lo 
regard to thieves cau!^'ht with the stolen property within the 
exempted lands, it is by no means intimated that the abbot 
had the right to exercise jurisdiction over them, except so far 
as to admit them to i*an»om. B}* law, the thief so taken in 
the act nece>>rtrilv furfciied his life.* It set-m^, however, 
to have been customarv to enforce this law uulv against 
the very poor. Indeed, the amount of the xcertfdd of even 
the poorest freeman \va> euoa;^h to be an object of desire 
even to the fiso. Accordingly, the thief who could raise 
euouijh niunev to redeem himself was little likelv to suffer 
death; and it became a question only as to the recipient of 
the fine. By this grant, the abbot was to receive it all, if the 
thief were taken in the act, before escaping from the privi- 
leged land ; while, if he were caught beyond the boundary, 
the abbot received only half, the king maintaining his claim 
to the rest. 

This privilege of appropriating the tcer of thieves taken in 
the act is expressed in a different form in another class of 
charters, and has given rise to a theory' which affirms the 
existence of a private criminal tribunal from very early times. 
Some eight or ten charters^ contain passages like the follow- 
ing:— 

*^ . . . siut libera ab omni rf gall senritio, a paita regum et prind- 
puxn. ducum et praetectum exactommque, ab equomm et falcooom 
accipitrumque et can am acceptione, et illorum hooiinum refectione 
quod DOS ftitingmenn oominamus, a parafrithis, et ab omDibui difB* 
cultatibas regalia vel saecularis fervitutis, notis et ignotii, cum furis 
eomprehtmione intus et forii, majoris minorisve.'* • . • 

1 S«« pp. 2:5 tnd n. 3. 27^ 2^ 2S«. 

< CCXXIII. Ecgb«rht of Wmmz. 828. L 287; CCXLVI.. ^tMwulf ol 
WetMZ. SiO. It d; CCLIII . .EthelwtUf. S42. II. 14; CCLXXXI.. ^thUUrbl 
of lUot. S^Vd. II. S4 ; CCC . .Eih«lr«d of Wmmz. 809. II. 'i6 : CCCXII. XiM- 
wttlf. SSO. U. 100; CCCCLXXXIIL. Edinir. 11. SM ; MXLIX.. -Ethel wulf. MO, 
V. »6 : DLV.. Edrar. d*>V. UI. ZS^; DCLXXWL, XUitlr^. V94, IIL 27&. 
alM DCCCLTXXVm., Edward, IV. 22S. 
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That a private criminal jurisdiction should be suddenly in- 
serted in a long list of exemptions from the burdens of refec- 
tion, of maintaining horses, hawks, and hounds, as well as 
men, of post-horses, and all other royal servitudes, great and 
small, would certainly be surprising. In point of fact, how- 
ever, the thief caught in the act was considered here only 
in the light of property. Hi^ life was already forfeit. The 
king had the right to allow him to redeem his life,^ and 
granted this right to the church, or other landed proprietors, 
not as a jurisdiction, but as a source of income. The idea is 
strongly expressed in the following charter, which, though a 
forgery, is good evidence for the present purpose : — 

DLV.. Edgar, 9G9. "... ciincta illius monasterii possessio nullis 
sit unquam gravata oneribus. nee expeditionis nee pontis et arcis edi- 
ficamiue, nee juris regalis fragmiue. nee furis apprehensione, et at 
omnia simul comprehendam nil debet exsolvi, nee regi nee regis prae- 
posito. vel episcopo, vel duci. vel ulli homini. sed omnia debita exsol- 
vant jngiter quae in ipsa dominatione fuerint ad supradictum sanctum 
locum." . . . 

In the second place, apart from the fiscal character of these 
grants, it would appear that they were in some cases intended 
to exclude the royal officials entirely from the exempted ter- 
ritory, and to substitute the steward of the church or manor 
in the place of the sheriff, in all manner of legal acts. This 
side of the subject is, however, not altogether so clear as 
were to be wished ; and its obscurity is all the more remark- 
able because of the distinctness with which the principle is 

^ The exemption finds iti origin in the powers conferred hv the customary 
law. The following paragraphs seem to explain the nature of these powers : — 

TVihtraed, 26. " If any one seizes a freeman in the act of theft, let the king 
have power to do one of three things : either let him [the thief] be put to death, 
or sold orer sea, or redeemed with hit wer. Whoerer seizes and secures him, 
let him hare half ; if he is put to death, let him [the captor] hare serenty shil- 
Ungs" 

Ine, 12. " If a thief be taken, let him suffer death, or let his life be redeemed 
with his wer. 28. Whoerer captures a thief, let him receire X shiU., and the 
king the thief." 

Edgar, IIL 7. "... And the open thief may seek whom he wiU : ... he 
ihall find no security for his life, unless the king grants him his protection." 

8 
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avowed as the foundaition of immanitieH in the contemporary 
continental chartem. The formula observed bj the Franldth 
kings is precise on this point : — 

*^ . . . NuUus jadex publicus ad causai aiuliendo aut freda UDdiqoe 
exigendam nullo un(|uam tempore non pmestinuit ingrcdere . • • 
Deque TOi Deque juoiores Deque succesiort^ vestri Dec Dulla publica 
judicioria poteitas quo<|uo tempore Id rillai ubiouDque id regno DO>tit> 
ipiius ecclesiae . . . aut ad audieDdum altercationes ingn;«]ere aut 
freda de quaslibet cau^as exigere, Dec mau»iouef aut paratai vel fide* 
jussores tollere non prae»uniati« : sed quicquid exiiide aut de iug^DtiU 
aut de servientibus caeteri^que oationibus qtue sunt infra agro4 rel 
fines <eu «Jupra terra* praeili<»iae ewlaeMae commanent«*< fi»^u> aut de 
freda aut undecunque poiuemt *penire, ex nostra in<hilj^entia pro fu- 
tura salute in luminaribus ipj^tus ecclae^iae per manum agentum eorum 
proficiat Id eterDum." 

This was a true immunity, clearly and fully defined in the 
grant. As will be seen, even this charter, wide as it was, did 
not create a juri>diction. It did, however, on the one side, 
convev to the church all those sources of revenue which the 
fisc by law possessed within the church lands ; while, on the 
other, it closed these lands to the royal officers, and gave 
the agents of the church the powers which the royal officers 
exercised. Naturally, a privilege of this sort could not fail 
to require continual modifications. One such is especially 
noteworthy. The Capitularies of Charlemagne (anno 808) 
define the extent of the immunity in the case of a thief or 
other criminal who has fled within the immunitv. The 
sheriff is to demand his delivery, and each refusal entaila 
on the church a heavy penalty. On the third refusal, the 
sheriff is authorized to enter the immunity by force ; and, if 
resistance is offered, the offender incurs the heaviest penalty 
known to the earlv law. 

If immunities like these existed in England, it would seem 
inevitable that thev should have left indelible traces on the 
law. The terms of the English grants become, therefore, a 
subject of interest. The follo^-ing are specimens of the full- 
est genuine powers conceded in extant charters: — 

** LXIX, iBthilbald, 718. *« . . . in omnibot rebos nods tt igao* 
lb» regis tive priadpts, libera permaneat.'* . . . 



THE ANGLO-SAXON COOtTS OF LAW. 85 

LXXVIL, JEthilbert, 732. "... jus regium in ea deinceps nul- 
lum reperiatur omnino excepto dumtaxat tale quale generale est in 
universis ecclesiasticis terris ... in hac Cantia.'* . . . 

CLXVL, Offa, 791-796. ". . . ut sit libera tain in terranim do- 
natione seu in omnibus causis parvis vel magnis . . . ut nulla secula* 
rb dignitas de nostra haereditate pluM his in magno vel modico per 
vim aut petitionem aliquid exigat." . . . 

CCLXXXL, ^Ethilberht, 8.3S. ** . . . ut omnium regalium trib- 
utum et vi exactonira operum et penalium remm principali <lomi- 
natione furisque coraprehensione et cuncta seculari gravidine . . . 
immunis permaneat/' 

DCCVIL, ^Ethelred. 1002. "... omni alieno permanent extra- 
nea dominio et cunctis poenalibus causis.*' . . . 

Whether grants like these are to be understood as exclud- 
ing the action of the royal officials to the same extent as is 
expressed in the continental grants of immunity, may be a 
question. The doubt is somewhat strengthened by the fact 
that there are charters which follow the continental formula, 
but which are in every instance, so far as I am aware, forger- 
ies of a late period.^ 

So far as the charters are concerned, the evidence that pri- 
Tate jurisdictions were known to the law of England, before 
the year 1000, is limited to the inferences that may be drawn 
from these grants. The best authorities seem now to be 
agreed that the argument, as based on these grants, fails to 
prove the existence of such private courts of law. 

There is another argument, not yet so familiar, which may 
throw some further light upon the subject. The legal his- 
tory of England, in its earlier stages, stands in curiously inti- 
mate connection with that of the Continent. English law 
was always more conservative than that of the Franks. It 
was more slowly affected by Roman jurisprudence. It ad- 
hered more persistently to the popular principles of its 
archaic constitution. It offered an equal resistance to the 
good and the bad of Prankish example, — to the equity as 
to the despotism of Charlemagne. But, although English 
law was affected slowly by that of the Continent, it was 

* See, for example, Cod. Dip. DLV. {HI. 48) ; DLXXV. (IIL W). 
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affected surely. Both in consolidation and in disintegration, 
England was centuries behind the Continent ; but, neverthe- 
less, both consolidation and disintegration came at last, only 
in forms somewhat less mischievous in their immediate ef- 
fects, and much more beneficial in their ultimate results, than 
was the case in the Empire and in France. 

Yet, even on the Continent, where feudalism established 
itself far earlier than in England, the creation of private 
jurisdictions was a comparatively late event.* The first re- 
corded attempt made to set up the authority of a private 
court against that of the State tribunals was that of Bishop 
Hinemar, of La«»n. about the vear S»>6. Down to this time, 
there is no reason to suppose that either the spiritual or the 
temporal lt)nl:i had ever attempted to wrest jurisdiction from 
the public court.-*. They had been content with the private 
authority exercised by them and supported by the State, as 
regarded their own families and dependants. Such author* 
ity, verging though it diil upon the character of a legal tri- 
bunal, was not, as yet, recognized by the law in any other 
character than that of a private association, which in no way 
excluded the ultimate jurisdiction of the public courts. But 
the utter dissolution of all political ties, which characterized 
the condition of Northern France during the latter years of 
the ninth and all the tenth centurv, created an absolute an- 
archy in the administration of justice. The public jurisdic- 
tion, in the absence of a central authority, fell into private 
hands, and became an object of inheritance. The private 
court of the landed proprietor acquired the character of a 
court of law. The old courts of the grafs and the new courts 
of the private lords became intermixed in a confusion that 
was and still remains inextricable, and unintelligible to the 
ordinary understanding. 

But it so happened that the precbe period which was so 
fatal to the structure of European society was exceptionallj 

> Roth, FeQ«UUtlt and UoterthtnTtrbflnd. Ahtchnitt IV., Dti Scftlormt; 
8ohm. Altdeutftche Reich»-and GrrichttTtrfAftonf . I. 351 ff . ; Zcittchrift fOr 
Kirchcnrecht. IX 19^-271. Die grittlichc Oerichtibarkeit im frialritchtw 
Rtich; H«oi)«r, StadCTtrfaMOOf, 17. 
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favorable to the quiet development of England. The strug* 
gle with the Danes, which marked the lowest point of Eng- 
land's power, was closed by Alfred and Guthrum's peace, 
about 880. Just as Northern Europe saw the last flickering 
itiy of hope expire with the deposition of the Emperor in 
887, England began to develop a degr e of unity and politi- 
cal power which she had never before known. The partition 
of Jlercia between Alfred and the Danes established the 
supremacy of Wessex beyond all future question. The abili- 
ties of Alfred, of his son Edward, and of his grandson iEthel- 
stan, fortified this supremacy, and maintained the steady 
progress of national development during a period of half a 
century. The death of iEthelstan was followed by a mo- 
ment of confusion ; but the administrative skill of Oda and 
Dunstan soon restored order, which continued undisturbed 
till after the close of Edgar's reign in 975. Thus England 
passed in safety and content through all the dai-kest period 
of modern history, when eveiy hope of happiness seemed 
extinguished in Northern France. During all this period, 
there was no time when the crown was in a position to make 
a sacrifice of its rights necessary or probable. 

That private jurisdictions should have originated in Eng- 
land, before they existed on the Continent, is in the highest 
degree improbable. Not only did England take no such lead 
in the movement of the time, but there is not the slightest 
evidence of the existence of any such institution, and there 
is strong evidence to the contrary. That they should have 
originated during the vigorous reigns of the great Wessex 
monarchs, before 975, is also highly impix^bable in itself, 
iloreover, there is no period in all early English history 
when the course of law seems to have been so regular as 
diuring this century of comparative repose. The charters 
granted by these monarchs are dull, moderate, and uniform 
to the last degree. The laws are energetic, and the royal 
power eflBcient. In the absence of all evidence pointing to 
any collapse of the judicial constitution, and in the face of 
all the facts which testify to the extent and vigor of royal 
authority, it is mere unsupported assumption to infer that 
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there was any weakening in the bands of society, or any con* 
cession to private aggressions upon the rights of the crown, 
before the death of Edgar, and the overthrow of Dunstan's 
policy. 

But, during the next half-century, the condition of England 
was widely diflferent. The reign of iEthelred the Unready was 
marked by a series of disasters, each more destructive than 
the last, and ciUminating in the absolute collai)se of the royal 
authority in 1013, and the deposition, or at least abdication, 
of jEthelred, who reiued to the Continent. Absolute politi* 
cal disorganization prevailed. The situation of England dur* 
iiiiX the?e vears was. in all essentials, idt-niical with that of 
the Continent one hundred vears before. It is true that 
neither the French nor the Germans had ever been reduced 
to such humiliation as not only to depose their own king, but 
to choose a Dane and a pagan to wear his crown, as was done 
by the English in their submission to Swegen. It isabo true 
that the dissolution of all conceptions of i)olitical union waa 
hardlv forced on the Continent to such an extremitv as that 
to which it was systematically carried in England by the pol- 
icv of ^Ifric and Eadric Streona. But, in all essentials, the 
situation of England from 9d0 to 1017 was identical with 
that of the Empire one hundred years before. It was a 
situation of social and political anarchy. 

It would seem natural to suppose that the efifect upon the 
judicial system of England must have been the same as on 
that of the Continent. During these long years of disorder, 
what was to prevent the great landed proprietors, with the 
church at their head, from assuming powers which did not 
legally belong to them ? They protected their tenants and 
dependants as well as they could in the alienee of a protect* 
ing government. Their courts might naturally, in practice, 
become courts of justice. 

Nothing is known of the extent to which this movement 
mav have been carried before the restoration of order. When 
a new government was established, the g^eat house of Wes- 
sex no longer wore the crown. A forei;;ner 2»at on the 
throne. Cnut was welcomed by the EngUdb people^ who 



THE ANGLO-SAXON COUBTS OP LAW. 89 

never attempted to disturb his reign. On the other hand, 
he seems to have made no attempt to disturb their customs. 
He was not a great law-giver, like William and Henry II. 
He accepted the laws as he found them ; and the administra- 
tion of justice remained where it was left by the wars. 

Yet, notwithstanding the inherent probability of the thing ; 
notwithstanding the contemporaneous existence of private 
courts of law on the Continent, with their natural influence 
on EuLjlish soeietv ; notwithstandincj the concurrent au:ree- 
ment of all modern writei-s that private jurisdictions did exist 
in the law of England at least from the time of JEthelred, — 
a careful examination of the evidence warrants the assertion 
that no contemporaneous evidence exists which will bear out 
any such theory. If such jurisdictions existed, they existed 
outside the law ; they existed not as a part of the constitu- 
tional svstem ; thev received no countenance from the crown; 
they have left no trace on the contemporaneous records of 
the period. 

Even a slight examination of the grounds on which the 
highest recent authorities have conceded the existence of 
private jurisdictions in the law of England, before the time 
of Edward the Confessor, — that is, the year 1042. — tends 
to raise a doubt as to their solidity. Mr. Kemble, while 
agreeing that there is no conclusive evidence that these tri- 
bunals existed before the time of Cnut, concludes " that thev 
were so inherent in the land as not to require particulariza- 
tion " in legal documents, — a view which can hardly be 
considered as convincing even in regard to so defective a 
system of law as the Anglo-Saxon. Professor Stubbs has not 
expressed any very clear opinion upon the subject, but may 
perhaps be considered as accepting generally the views of 
K. ]Maurer and Dr. Schmid. Professor Maurer rests his 
argument on the following passage from the laws:^ — 

^thelred. HI. 6. "... And let every vouching to warranty 
and every ordeal, be in the king's burg.". . . 

Even from this, however, he draws only a cautious concli? 

1 Erit. Ueb. n. 58. 
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sioD, that at the utmost it can only be thought to imply that, 
in other ret»pecti than warranty and ordeal, some courts which 
were not the king's courts may have had competence. Even 
thi:i cautious suggestion, however, can hardly be admitted. 
The meaning of the passage is ol)scure. Team and ordeal 
would seem to have been essential elements in every legal 
tribunal. They appear to have been always conveyed or 
implied in the sul>sequent grants of sac and soc. On the 
whole, the most reasonable interpretation of the clause would 
seem to be that the informal exercise of these legal processes 
before the manorial lords was becoming usual ; and that this 
law of ^thf lied prohibited the abuse, and enjoined upon the 
suitors a strict observance of the old law, which recognized 
no tribunal competent to administer its foims. except the 
couns of the hundred and the shire. Thus this passage 
would rather tend to prove that private jurisdictions, though 
beginning to exist in custom and for convenience, by consent 
of the parties, were not legal, and were even prohibited by law. 
Dr. Schmid, however, quotes another passage from JSthel* 
red*s laws, which, at first sight, seems conclusive : — 

^chelred. III. 11. ^Aad let no man have socn over a king's 
thane except the king himself.** 

Dr. Schmid translates '' socn ** here as '^ jurisdiction.** 
So, also, does Professor Stubbs, and so do all other authori- 
ties. It becomes necessarv, therefore, to turn aside for a 
moment, in order to make some inquiry' into the history of 
this word. 

The invaluable Glossary, which Dr. Schmid has appended 
to his edition of the Anglo-Saxon Laws, tells us that $Scn ii 
a derivative of $ecan, which is identical with our modem 
verb $eek. It is frequently used in all branches of Anglo* 
Saxon literature, and in a number of combinations ; as, for 
example : — 

1. Land-socn, visitatio terrae, land-seeking. Caedmon. 

2. Hlaford-socn, lord-seeking, the search for a lord, in 
order to place one's self under his protection, or in his ser- 
vice. -Ethelstan, III. 4 ; IV. 5 ; V. 1, § 1. Alfred, 87. 
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3. Ham-socn, ham-fare, invasio domns, the seeking of a 
house for hostile purposes. Hen. 80, § 11. 

4. Fyrd-socn, fyrd-faru, expeditio, army-seeking, — one 
branch of the trinoda necessitas. Cod. Dip. CCCXIII. 
883 ; DCLXXV. 990 ; DCLXXVI. 991. 

5. Ciric-socn, church-seeking, the pri%-ilege of sanctuary, 
sought by persons in danger of life or liberty. Ine, 5 ; Al- 
fred, 5. 

6. Frith-socn, peace-seeking, the general peace enjoyed by 
the king, the church, &c., in behalf of suppliants who sought 
it. -Ithelred, VIII. 1 ; Cnut, I. 2, § 3. 

It is not pretended that, in any of these cases, jurisdiction 
is to be understood. In fact, the terms of the law, in men- 
tioning the ciric-socn and frith-socn, exclude the possibility 
of such an idea. The following passages from the laws of 
iEthelstan define the nature of the frith-socn for the various 
ranks of society who enjoyed it : — 

^thelstaa, IV. 6. *^ £t sic fur . . . nullo mode vita dignas ha- 
beatur, non per socnam non per pecuniam. . . . 

§ 1. "Si regem vel archiepiscopum requirat vel sanctam dei ecde- 
siam, habeat novem noctes de termino. . . . 

5 3. ** Si comitem vel abbntem vel aldermannmn vel thaynum re- 
quirat, habeat terminimi tres noctes." . . . 

In a subsequent council, further provisions are added : — 

^dielstan, V. 4, § 2. " And, if anv one slav the thief within this 
term, then let him pay the mund-byrd of the person whom the thief 
sought, or take an oath of twelve that he did not know of the sogd.** 

5 3. " And the thief may seek whatever soon he will ; yet shall 
he not have a right to his life, except for so many days as is above 
ordained." . . . 

Again, in the laws of Edmund, the same use of the word 
is to be found : — 

Edmimd, 11. 4. ** I also give notice that I will give no soon to 
any one of my household who has shed man's blood, before he has 
done penance to the church, and has agreed with the kin for the 
amends." . . • 

This kind of soon contains no pretence of jurisdiction. It 
merely invests individuals or places with the privilege of af« 
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fording a limited asylum to fugitives from justice or violence, 
after the expiration of which the law shall take its course. 

There was, however, another and wider sense in which the 
word $ocn was used. In this sense, it indicates the sum 
of the fiscal privileges enjoyed by lands which the king and 
witan had freed from fiscal burdens, and to which thev had 
granted the proceeds of fines, j^c, as heretofore described. 
In this Use, the word is merely synonymous with the Anglo- 
Saxon formula, '' Mid ealhm 9am gerihtum and Sam witan 
5e 5aerof arisaS ; " as, for example : — 

Cod. Dip. MCCXCVIII.. 1O02: DCCX.. 1004. **. . . Monun 
and eal seo tocaa 9t: 9aerto bertrS.** . . . 

A curious illu^tratiMn of thi:? meaning of the word is af- 
forded bv a diver>itv in the text of Cnut's law. The ordi- 
nary reading of Cnut, II. 73, § 1, is as follows : — 

** And sy he hii weres »cyldig wi8 Sone crning o98e wi9 9oQe Se 
hit geumieD haebbe.*' 

^* And let him forfeit his wer to the king, or to him to whom the 
king may have graDte<i it.*^ 

Codex G. substitutes the words '* hU iScne^* as equivalent 
for the word ** hit,*' so that socn can here onlv mean the 
right to receive the wer, — the same right which has already 
been described as e3q^res^ly specified in the charters. 

Other cases of the same nature occur, all pointing to the 
same conclusion : — 

Cnot, II. 63. *^ Gii hws reaf-lsc gewyrce. agile and forgylde and 
beo his weres scyldig wi9 8one cyningc [o88e wi8 9oDe 9e hit tocne 
age. Codex G.]." 

^ If any one take by force another i property, let him return it« 
and its value, and forfeit his wer to the king [or to whoever has his 
•ocn. Cod. G.].- 

Cnot, IL 37. ^ . . . Gylde 9am cyninge o99e landrican be heals- 
(ange.** 

Codex G. **. > , Gylde 9am cyninge o98e landrican 9e his focne 
ah, be healifange.** 

** Let him forfeit hit hxilftang (ten ihilling^) to the king [or to tha 
manorial lord who has his socn. Codex G.].** 
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In all these cases, there is no reason for supposing that 
jurisdiction is implied in the word sdcn. The idea ex- 
pressed is always that of the charters. It is the profits of 
justice, and not the justice itself. To add to the plain state- 
ments of the charters an implied gnint of jurisdiction, is 
mere gratuitous assumption, imsupported by a particle of 
evidence. The same rule of interpretation applies also to 
the clause cited by Dr. Schmid, as given above, — " Let no 
man have socn over a king's thane except tlie king himself." 
That is, let no man claim to exact a forfeiture or fine from 
a king's thane except the king himself. This was merely 
another and more concise way of expressing the same idea 
that is set forth in the earlier legislation of the same king : — 

JEtheh-ed. I. 1. § 14. " And let the king be entitled to all the for- 
feitures of such as hold book-land ; and let no man make composition 
on any accusation, unless with the witness of the king*s reeve." 

So tlie Latin version of the Confessor's charter to Abbot 
Ordric of Abingdon (Cod. Dip. DCCCXL., IV. 200) ren- 
ders " swa tJiiet nan scyrgerefe o55e motgerefe tJar habban 
aeni socne otStSe gemot " by " sic ut nullus vicecomes vel 
praepositus ibi habeant aliquam appropriationem sen placi- 
tum." 1 

And, finally, the same meaning is perfectly appropriate to 
the mention in Cnut, 71, 3, of '*a king's thane among the 
Danes, who has his socn," his freedom from fiscal burdens, 
and his rights to the profits of justice. 

Dr. Schmid cites one more examf)le, also from Codex G., 
to illustrate his view : — 

Cnut, XL 62. " Gif hwa ham-socne gewyrce, gebete tfaet mid fif 
pundan 9am cyningce on Engla-lage [and on Cent aet 9am socne V. 
9am cinge and threo 9am arcebisceope]." 

Dr. Schmid considers " aet 9am socne " to mean here, 
agam, jurisdiction. But this is obviou.sly a very forced in- 
terpretation. A reference to the before-mentioned law of 
-Sthelstan, V. 4, § 2, suflBciently illustrates the meaning of 
the later law. 

In point of fact, no instance can be found, before Norman 

1 See also DCCCLXXXVm, IV. 228. 
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times, in which $icn meann jurisdiction. SJcn had a 
technical meaning of its own, which is always rigorouslj 
observed. The idea of jurisdiction, on the other hand, was 
expressed by an e<[ually technical word, the meaning of which 
is also rigorously observed. This is $acu^ a word which has 
strangely vaui:>hed from our legal vocabulary, but is still pre* 
served, even in its technical sense, by the German $acke. 
Another expression is also found, ipraee or ipaer^ meaning 
plaeitunu or lawsuit ; but $acu^ $aca^ or abbreviated $ac^ is 
the legal term most commoidy adopted. It is found in the 
earlv laws of Kent, and in the late laws of the Norman 
kings : it is used throughout the charters, and never in any 
doubtful sense. Siwn in all the earlv literature, meant a 

m 

suit at law. When joined with uCcti in a royal grant, the 
intention is to convey to the grantee plaeita et f^rittf\xctura$^ 
— pleas and forfeitures, justice and the profits of justice. 

Dr. K. Maurer, while conceding that the evidence is far 
from convincing in regard to the existence of private law- 
courts before Cnut*s accession, goes on to say : ^' But all the 
more certain is it that, from the reign of Cnut, the manorial 
jurisdiction appears in its most complete development ; innu- 
merable charters, from his and his successors* hands, grant or 
confirm the same ; so that the expressions, sac and socn, toll 
and team, a9as and ordalas, dec, occur on almost every page 
of the Codex Diplomaticus." ^ 

Here, again, careful criticism can only express dissent. So 
far as Dr. Maurer*s statement conceins the charters of Cnut, 
investigation will show that' it is in error. He has himself 
given no instances of such charters. The Codex Diplomati- 
cus contains only two such, which offer even an appearance 
of authenticity.' One of these (MCCCXIX., VI. 183) is 
an evident forgery, which hardly needs notice. The other 
(MCCCXXVII., VI. 100) does not even purport to be an 
original document ; and the paraphrase is so carelessly made 
that, if Mr. Kemble*s version is trust worth v, the name of the 
king himself is omitted among the sii;natures; and that of 
Earl Harold is made to appear in a charter which must hare 

> Exit Utbtr. It LA, 
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been executed about the year he was bom, — apparently, a 
copyist*s mistake for Earl Hacun. Neither of these docu- 
ments can be allowed to carry any weight whatever in oppo- 
sition to the uniformly and rieorouslv conservative character 
of all the authentic laws, letters, and charters of Cnut's 
reign. 

So far, then, as contemporary evidence is concerned, there 
is no more reason for attributing to Cnut the first legal recog- 
nition of private jurisdictions than there is for attiibuting it 
to Alfred or Ine. Tlie subsequent reign of Edward the Con- 
fessor must be invoked, in order to supply even the shadow 
of a direct proof that these private law-courts were recog- 
nized by Cnut. Here, indeed, something which seems a 
positive assertion of the fact may be found, as, for example, 
in. the grant of jurisdiction to St. Austin's (Cod. Dip. 
DCCCXXXI., DCCCCII.): *' . . . Habeo has consuetudi- 
nes deo datas et sancto Augustino . • . ita pleniter et libere 
sicut melius habuerunt tempore praedecessoris mei Knuti 
regis." And again, in the corresponding grant to St. Paul's 
(Cod. Dip. DCCCLXXXVIL, Cf. MCCCXIX.): "... Let 
them have their saca and their socne, within burg and with- 
out, and as good laws, so full and so far as they were best in 
any king's day or in any bishop's, in all things." But the 
force of such an expression is weakened by the looseness of 
its application, as, for example, in DCCCLVIII. :"...! 
have given to . . . Westminster the land at Shepperton, 
with all that belongs thereto, and with saca and with socne, 
scotfree and gafelfree, from hundred and shire, as full and as 
far as Saint Dunstan bought it, and granted it to the min- 
ster." * Either legal memories were very short in Edward's 
reign, or these expressions are to be understood as mere 
chancery formulas, which record the freedom of the land 
without pretending to record the past stages in the develop- 
ment of this freedom. 

But, from the moment that Edward the Confessor as- 
cended the throne, a new theory of constitutional law makes 
itself apparent in the form as well as in the matter of the 

1 Set alio Cod. Dip. DCCCXVL, IV. 190; DCCCXXVH, IV. lOa 



46 THE A>'GLO-SAXOX COUKTS OF LAW. 

royal charters. And, if it be remembered that the Confes- 
bor was half Xorman by birth, and wholly Norman by 
education and sympathies ; that he filled the offices in his 
chancery, so far as was in his power, by Normans ; and that 
he appears, at lea>t at time**, to have attempted to make the 
Duke of Noimandv Ills >ut;ces>or on the EiiLcIish throne, — 
it is little surpri.-ing: that his constitutional practice >hoiild 
have been Norman also. Rut, apart from the>e XMi-man ten- 
dencies of the king, there were other causes in i»p«'!-;ition to 
alter the English constiruti«»n. A sin'^le qreat En-jli^h familv 
overshadowed the whole of Eiiijland with its weidth and 
power, and absorbed and embo<lied the politiial iiitluence 
of the \Vitan. That Godwine and his sons wt-re little in- 
clined to lut>k with favor on the forei'^n ta>res ^f the kinir, is 
probably true. But their >ituation compelled them to yield, 
wherever concession wa» compatible with their own security; 
and there is nothin** in tlie recorded character of anv one of 
them which makes it probable that they to<»k any wider 
views of public policy than such as were selfish and super- 
ficial. In the whole hi«>toiy of the Anglo-Saxon period, there 
is not one example of an original and progressive law-giver. 
Godwine and his sons appear to have had the virtues and the 
faults of their race. They were not men of that stamp of 
mind which would hazard power for the siike of a constitu- 
tional theor\' that in itself was indifferent to their own im- 
mediate interests. 

A few examples of Edwanl's charters will show the nature 
of the changes in constitutional practice : — 

The first of the citations to be made is interesting upon 
many accounts, but, among others, for the reason that, as 
has been already noticed, Cnut*s name appears in it. Its 
date is between 1042 and lOoO, — early, therefore, in the 
Confessor's reign. 

DCCCXXXL Dcccai. 

Eadward king gret Ealsige Ego Eadwardui del gratis rex 

archebiiceop and Godwine eorl Anglonim Eadiio archiepisoopo 
sod ealle mine 9egncf on Kent et Godwlno oomlti et oanibas 
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freoudlice, and ic kjSe eow 9aet 
ic habbe geunnen Sancte Augus- 
tioe and Sam gebroSram Se Serto 
hvreS 5aet haebbe oa heora saca 
wurSe and heora socna aud griS- 
brices aud hamsocne and forsteal- 
les and infanjenetJeofes and riv- 
menesfvrmSe oier heora a^ene 
menne binnan burh and butan, 
tolles and teumes. on strande and 
on streame. and ofer swa fele 
tJegna swa ic heom habbe toge- 
laeten ; and ic nelle t^aet aeni 
man aeni 9ing t^uron teo baton 
heom aud heore Sienesse 5e hie 
hit becaeche willan, forSan ic 
habbe forgefen Sancte Augustine 
9as gerihta minre sawle to alesid- 
nesse swa full and swa for5 swa 
hi hit fonneste hefden on Cnutes 
dagum kinges. and ic nelle ge9a- 
fian Saet aeni man t^is abreca bi 
mine freondscipe. God eow ge- 
heolde. 



suis baronibus Cantiae, solutem. 
Sciatis me dedisse dec ac Sancto 
Augustino et fratribus ut habeant 
eorum saca et socna et pacis frac- 
turam et pugnam in domo factam 
et viae assultus et latroncs in 
terra sua captos latronumque sus- 
ceptionem vel pastionem super 
iliorum proprios homines infra 
civitatem et extra, theloneumque 
suum in terra et in aqua, at- 
que consuetudinem quae dicitur 
teames. et super omnes allodia- 
rios quos eis habeo datos. Nee 
volo consent ire ut aliquis in all- 
qua re de hiis se iutromittat nisi 
eorum praepositi quibus ipsi haec 
commendarerint, quia habeo has 
consuetudines deo datas et Sancto 
Augustino pro redemptione ani- 
mae meae ita pleniter et libere 
sicut melius habuerunt tempore 
praedecessoris mei Knuti regis ; et 
nolo consentire ut aliquis haec in- 
fringat sicnti meam amicitiam vtdt 
habere. 



This document purports to be simplj a confirmation of the 
jurisdiction which the church of St. Austin's had enjoyed in 
the reign of Cnut. It does not purport to be done by the 
advice or consent of the "Witan. It is totally different in its 
form, in its import, and in its effect, from any grant ever 
made before this time. It is Xorman, not Anglo-Saxon. 
The writ itself was not a novelty : its use in this manner was 
one. But, even where the old form is retained, as for exam- 
ple in the royal charter to Harold's great religious foundation 
at Waltham, the grant is essentially different, and far more 
comprehensive than the old grants. Not content with con- 
ferring, in the body of this instrument, the usual jurisdiction, 
known as ^^ sacha et soche, tol et team," &c., the king added 
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a special paragraph, appareDtly to extend the privilegea still 
further : — 

DCCCXIIL, 1062. *"• . . Ego Eaawardui. nuta dinno rex, om- 
nia praedia quae Haroldai comet monaiterio apud Waltham labjedt, 
Tel quae adbuc se datumm decernit, fubleranf itatuo, ut ab omni ter- 
Titutis jugo lint temper libera, et a shirif et hundredis,et extra curiam 
sanctae crucis omnibus placitis et omnibus geld is/* ^ 

As the grant previously quoted purported to be a mere 
writ confirmatory of prescriptive privileges, so this formal 
charter may be intended only to raise the new monastery to 
the same dignity as was enjoyed by the older foundations. 
It is, therefore, interesting to ascertain whether the Confessor 
habitually granted by simple writ, without mention of the 
Witan. rights of jurisdiction avowedly new, and belonging, as 
be conceived, not to the state, but to himself. The following 
writ, which must have been issued about 1045, in the earliest 
years of the Confessor's reign, seems sufficient evidence on 
this point. It begins by confirming a gift of land made by 
bis housecarl, Thurstan, to the king's favorite foundation of 
Westminster : — 

DCCCXLIII. 



Eadtreard kyng gret Rodberd 
biscop and Otgod Gapa and 
Ulf sdregerevan and ealle mine 
9eignet and mine holdan freond 
on ^liddelsexan freondlice. ic 
kv9e eow 9aet ic wille and 9aet 
ic ann 9aet Sancte Peter and 9a 
gebro9ra on Westmvnstre [bab- 
ben] to heora bileoven 9aet land 
aet Cealchvlle . . . swa Durttan 
min huskarll hit furmest of me 
heold and into 9aere halgan 
atowwe geaf. And ic 9aes ful* 
lice geu9e and ic an heom eoft 
aalswa 9aet hr habben Saerofer 



Ego Eadwardus rex Rodberdo 
episcopo et Otgod Clapae, et 
Ulfo vicecomiti et omnibus meis 
thanis et fidelibus amtds in Mid- 
delsexia ben^role salutem dice. 
Vobis notum fado me Telle et 
consentire ut S. Petnu et fratres 
Westmon. in eomm conrictom ba- 
beant praedium istud quod est in 
Cealchvlle . . • tam plene et li* 
here quam praefectns meos pala- 
tinuB Thuntanus ea primo ex ma 
tenuit et sacro dein loco donarit. 
Quod qxiidem donum ego plana 
oorroboro, iis iteram eiiam con* 



1 8tt aUo DCCCXVII (IV. 1S5). fniiit of frr«dofs " de tchirii ct hondrv 
dia.- DCCCLVIIL (IV. 213) ; DCCCXXVIU. (IV. 101). 
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saca and socna, toll and team, in- 
fangenetfeof and flemenefyrmSe, 
and ealle o9re gerihtu on eallum 
Singum tie 9ar uppaspringaS. . . . 
And ic wille and faestlice be- 
beode be fulre wite Suet 9eos 
mundbvrdnesse beo Strang and 
sta5t;liaest into <5aere haljnm 
stowe a on ece erfe. Amen. 



cedens at insuper habeant privi- 
legium tenendi curiam ad causas 
cognoscendos et dirimendas lites 
inter vassallos et colouos suos 
ortas, cum potestate transgresso- 
res et calumniae reos mulctis 
atiiciendi easque levandi, porro 
etiam ut ibi habeant in vendendis 
et emendis mercibus a tolneto 
immunitatem. cum privilegio ba- 
bendi totam suorum servorum 
propaginem ; potestatem etiam 
fures in terra sua cum re furtiva 
deprehensos in jus vocandi et pu- 
tt iendi. cum privilegio fugitives 
susoipiendi et omnia alia jura 
quae omnimodo exinde oritura 
sunt. . . . Volo igitur et firmiter 
mando sub poena gravis sima ut 
haec confirmatio nostra in loco 
illo sancto aeternae haereditatis 
vim et firmitatem semper obti- 
neat. Amen. 

Another expression, in a charter already quoted, is of 
peculiarly Norman origin (DCCCXXXI., DCCCCII.) : — 

^ Sciatis me dedisse S. Angus- 
tino . . . ut habeant eorum saca 
et socna . • . super onmes alio* 
diarios quos eis habeo datos." 



u 



. • ic habbe geunnen sancte 
Augustine . . . Saet haebbe on 
heora saca wurSe and heora socna 
• . . ofer swa fele 9egna swa ic 
heom habbe togelaeten." ... 

Another similar charter, of a date probably not later than 
1046,^ confirms a similar gift, likewise with a special royal 
supplementary grant of jurisdiction : " And ice an 5at sainte 
Petre habbe ofer tfam, saca and socne, toll and team, infan- 
genetJef and alle otJere richte 5a to me belimpa^."^ 

1 DCCCXXVIIL, IV. 191. 

« See also Cod. Dip. DCCCLXI., IV. 214 ; DCCCLXIL, IV. 216 ; 
DCCCLXIV., IV. 217; DCCCLXIX., IV. 219; DCCCLXXXIX, IV. 228. 
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It is needless to offer further evidence on this point The 
Confessor*s charters frequently, not to say habitually, convey 
the most important rights of jurisdiction into private hands: 
they do j^o by simple writ, without suggesting the concur- 
rence of the Witan ; and they do so on the gp*ound that the 
jurisdiction is the property of the king in Iiis private capac- 
ity, and may be alienated at his pleasure. In the same way, 
Edward conferred the highest offices in the church, granting 
investiture to the bishop by simple writ, which contained no 
reference to the concurrence of the Witan. Whether the 
Witan, in point of fact, were consulted or not, is another 
<|uestion. So far. at least, as the Confosors theory of gov- 
ernment was concerned, it seems to have been little, if at all, 
different from that of William the Contiuerur. 

Xor is it to be supposed that these grants went no further 
than to confer here and there, on favored religious communi- 
ties, the privilege of a private court of justice. Towards the 
close of his reign, Edward appears to have adopted the set- 
tled policy of granting to all religious bodies the jurisdiction 
which had previously belonged to the state tribunals. The 
form of this grant was a writ, of which the following may 
serve as a specimen, as it happens to be given in both lan- 
guages, although the omitted portions contain details more 
elaborate than were customarv at a later dav, and althoueh 
this writ happens exceptionally to be witnessed, but only by 
the queen, her father Godwine, and her brother Harold. 
The presence of Godwine and the name of Archbishop Sti- 
gand show that this document belongs to the year 1052- 
1053. Another curious point in it is the mention of Gyrth 
as eorl in East Anglia, over Norfolk and Suffolk, four years 
before the date commonly assigned to his appointment.^ 
This fact may well throw a doubt over the genuineness of 
the names given as witnesses to the writ, but not necessarilj 
on the writ itself. 

DCCCLirr. 

Eadward cjnf^ gret Stigand Eadirardus rex Anglomm Sti* 

ercebiscop and A^gelmaer biscop gnndoarchiepiicopo, Ailmaroepit* 

1 Frttmrna, Hi4C. Nornuo CoDquctt, IL in6. 
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and Gyr9 eorl and Toll scirreve 
and ealle his 9eines inne NorS- 
folce and inne Suffolce and eulle 
his otJra witen ofer eall ^"Enirlande 
hadede and leawede freondlice; 
. . . And in aelcer scire tJaer 
sanctus Benedictus huf5 land inne 
his saca and his socne, tol and 
team, and infangcnSeot, wiSinne 
burhe and wi5iiten and on aelce 
styde be lande and bt; 5.trande, be 
wuile and be leMo. >\va hiiilc man 
swa 5a socne ahe, sanctus Bene- 
dictus habbe his ireu<lom on eul- 
len Siiisren swa wel and swa fre- 
dice swa ic hit meseolf betst ahe 
ahwaer in En^relande. . . . 



copo, Gir^ comiti. Toll vicecomid, 
et omnibus ministris suis de Nor9* 
folke and SuSfolke et universis 
aliis iidelibus suis per totam An* 
gliam constitutis tarn clericis 4uam 
laicis, sahicem. ... In omni co* 
mitatu ubi sanctus Benedictus 
habet terram concedo eis sacam 
et socani suam. tol et team et in- 
fanjLreneSef. intra buririnn vel civi- 
tatem et extra, ubitjue in terra et 
aqua, in bosco et piano, ciijuscun- 
que iuerit soca, habeat sanctus 
Beneilictus libertatem suam in 
omnibus ita bene et pleae sicut 
ego ipse alicubi habeo in tota 
Anglia. . • . 



Similar grants are still extant, conferring similar im- 
munities on the Archbishop of Canterbury and Christ's 
Church, Canterbury (DCCCCIX.) ; the Archbishop of York 
(DCCCXCIII.) ; the Abbot of Malmesbury (DCCCXVII.) ; 
the Abbey of Westminster (DCCCLXXXIX.) ; St. ^thil- 
belt's Minster, in Hereford (DCCCLXVII.) ; St. Paul's 
Minster, in London (DCCCLXXXVII.) ; St. Mary's, in 
Abingdon (DCCCLXXXVIII.) ; and St. Edmondsbury 
(DCCCXCIV.), besides those heretofore quoted. Nor was 
this all. So absolute was the Confessor's property in the 
justice of his kingdom, that he granted entire hundreds out- 
right into the hands of the church, as in the case of Godde- 
lie hundred, which was given to the Abbot of St. Peter's, in 
Chertsey (DCCCXLIX.). How far these grants were 
merely confirmations of powers already existing, in fact if 
not in law, and how far they were new and revolutionary, is 
not a point capable of exact settlement ; yet the language 
of the charters already quoted is enough to show that the 
intention of the grantor was to convey new privileges, and, 
in a number of these writs, he gives his reasons for doing so. 
^^ for^am ice nelle gedafian 9at aenig man undo 9a gife 9e ice 
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9ider inn geunnen habbe, o99e 9aet 9aer aenig man aenigne 
onsting habbe on aenigum 9tngum o99e on aenigne timan 
baton se ablxxl and 5a gebro5ra to tJes mrnstres nvttJarflicre 
neoile." This purpose of rendering the churches more secure 
from external encroachment, whether of the roval officials or 
of private persons, is mentioned in two charters which be- 
long to the earliest years of Edward's reign (DCCCLXX., 
DCCCLXXII.), and frequently afterwards. The adoption 
of such a principle could not be limited in application. There 
can be no doubt that the Confessor's love for the church and 
his Norman education combined to make this application nat- 
ural and easv. 

To what extent Edward's sweeping grants of juri>diction 
to the church ft»lIowed or preceded the silent assumption of 
judicial powei*s by private hands, is a question in regard to 
which only surmise is possible. From the evi<lence furnished 
above, it is clear that the peculiarity of the con>titutional 
changes effected by Edward was, that they were not partial, 
but general ; that they mark an entire revolution in men's 
conceptions of fundamental law. not in their mere habits ; 
and that thev affected not one, but all clas^es of the commu- 
nity. From the moment that the state juri!?<liction began 
to be looked upon as property, the change was ine\'itable. 
Down to that time, it was impossible. The Confessor was 
the first English king to whom such a conception of law 
would have seemed natural. His acts, not merely in refer- 
ence to jurisdiction, but throughout his career, show that he 
was not an Anglo-Saxon, but a Norman, king. It was be 
who introduced the worst maxims of government into Eng- 
land ; and, whatever abuses mav have existed before his time 
in the practice of judicial administrarion, it was he and his 
advisers who revolutionize<l the law. 

There can be little doubt, however, that the actual change 
produced by Edward's new principles, on the mere habits of 
the people, was not a violent one. If the views above sug- 
gested are at all correct, the most potent ajxeut in undermin- 
ing the authority of the old judicial system was the loose 
popular practice of administering the law. In a legal sjitem 
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SO crude that it was almost an invariable habit not to press 
suits to a conclusion, but to compromise them, in order to 
escape the consequences, the delays, or the uncertainties of 
strict law, arbitration was a more attractive resort, in nine 
cases out of ten, than the ordinary judgment of a regular 
tribunal. The collection of cases given in the Appendix 
shows how habitually suitors accepted the informal decision 
of their friends. But, apart from arbitration, they were in 
every way tempted to ignore the public tribunals. It re- 
quired only their consent to invest the neighboring manorial 
lord with all the powers of a hundred court. There was no 
reason whv the oath, the ordeal, the vouchinsr to warrantr, 
and all the other common forms of hundred procedure, 
should not take place before the lord as well as before tho 
sheriff, if the parties so agreed ; and there was every reason 
why the parties, when occupants of land under the same 
lord, should so agree. The profits of justice already be- 
longed to him by gmnt. It was perfectly natural that the 
mere fonns of justice customary in the public courts should 
be adopted by him in the settlement of cases voluntarily 
brought to him for decision. The mere practice of these 
forms before him was in itself no more a violation of the law 
than the use of any other forms would have been. It did 
not exclude the authority of the public tribunal. It rested 
on the consent of the parties. It was probably a convenience 
to suitors. The settlement, when reached, was only binding 
in law so far as it was the result of a formal contract. In all 
probability, the weight of the lord's private authority was 
alone suflBcient to enforce his decision, without the necessity 
of an appeal for the performance of such a contract in the 
public courts. 

Thus, to the ordinary Englishman, Edward's reckless 
grants of jurisdiction to the church may probably have 
seemed innocent. It is very possible that they produced 
little immediate effect on the habits of suitors. At all 
events, not a whisper of complaint has come down to us 
against Edward on this account. Yet the revolution, how- 
ever easy, was not the less fatal to the old Anglo-Saxon con* 



54 THE AKGLO-S^VXOX COUBTS OF LAW. 

stitution. After Edward's reign, as before, the freemeD met 
in their courts of law, heard pleas and decided them, as they 
had done from time immemorial. It mattered not so much 
to them whether the king's, the abbot's, or the lord's reeve 
presided over their court, as it did that whoever presided 
should not abuse his power. But the theory of the constitu- 
tion was irretrievably lost. Justice no longer was a public 
trust, but a private property. The recognition of the legal- 
ity of private tribunals for the church was a recognition of 
the legality of pri\ate tribuniils in general. England was 
soon covered with new courts of law, endowed, bv roval 
favor or by pre?crii»rive use, with judicial functions of the 
most diverse nature over territories inextricablv interwoven 
and confused. Sunie «f these territories were complete states 
in themselves, like t!ie counties palatine of Durham and of 
Chester. Some were completely organized as counties. Far 
the larger number, however, had only the juri.<diction of a 
hundred court. The entire judicial system of England was 
torn in pieces ; and a new theory of society, known as feu- 
dalism, took its place. 

With the hopele:>s confusion of jurisdictions which followed 
the collapse caused by the Confessor in the Anglo-Saxon sys- 
tem, this is not the place to deal. From the moment that 
private courts of law become a recognized part of the Eng- 
lish judicature, the Anglo-Saxon constitution falls to pieces, 
and feudalism takes its place. Yet whatever historical in- 
terest the manorial system possesses, as a part of the English 
judicial constitution, is due to the fact that its origin was not 
feudal, but Anglo-Saxon. The manor was a private hun- 
dred, so far as its judicial powers were concerned. The law 
administered in the manorial court was hundred law ; the 
procedure was hundred procedure ; the jurisdiction, like that 
of the hundred, was controlled bv the shire. The manor 
was but a proprietary hundred, and, as such, has served, 
during many centuries, to perpetuate the memory of the 
most archaic and least fertile elements of both the Sazoo 
and the feudal systems. 
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Hardly any branch of earlv Teutonic law is more obscure 
than that which forms the subject of this essay. Modern 
investigation has been comparatively slight, and, on the 
whole, unsatisfactorv. This does not arise entirelv from a 
lack of material. The codes, it is true, are but meagre in all 
that relates to the ownership of land ; but the charters of the 
Anglo-Saxon period are numerous, and rich in detail. It is 
this very abundance of detail which has proved the chief 
stumbling-block to scholars of the present day. The intri- 
cacy and confusion in the grants, wills, settlements, and the 
like, are, in a measure, to blame for the faulty methods of 
treatment, which thus far have only brought out a few of the 
most prominent features of the subject. The land law of 
the Anglo-Saxons, like all their other law, is based on a few 
simple and fundamental conceptions. The extreme clumsi- 
ness of the Anglo-Saxon mind is apparent to any one who 
has closely studied their early legal history ; and this mental 
awkwardness led them to cling to their primitive ideas, with 
a tenacity unequalled, except among the Scandinavian races, 
bv the kindred continental tribes. Another effect of these 
intellectual qualities was not so happy. As society pro- 
gressed, the old principles, which had been all-sufficient 
in the German forests, proved inadequate to the new re- 
quirements. Instead of making such additions as altered 
circumstances demanded, they twisted their old methods, 
invented numberless details, added here and diminished 
there, as the momentary stress impelled them, and suffered 
the inevitable changes and the new conceptions to work 
their way, without assistance, into general acceptance. The 
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result, as might easily be foreseen, was, that the law slowly 
developed, more and more encumbered in each succeeding 
generation with a mass of contradictory and well-nigh im- 
pos:^ible details, which at this day are absolutely appalling. 
The law of real property, too, was really nothing but a 
collection of customs. It mav be fairlv said that there 
is hardly any law, in the exact definition of the term, 
existing on the subject. To enhance all this, their legal 
thought and expression were loose, ill-defined, and clum>y 
to the last de^jree. Mauv eminent wiiters have endeavore«l 
to extract, from the authorities, evidences of a svstera, 
rounded, defined, and of arithmetical proportions. Bnt, 
if contemporaneous Anglo-Saxon hi>tories and charters show 
any thing, they prove that such a system did not exist, — 
tha: it was something inconceivable to the .\nglo-Saxon 
mind. 

Unfavorable as many circumstances were, the purity of the 
race, the isolated condition of the countrv, and the verv slow- 
ness and tenacity of intellect already referred to, g^ve a scien- 
tific development to the pure Germanic law hardly to be found 
elsewhere. Free from the injurious influences of the Roman 
and Celtic peoples, the laws and institutions of the ancient 
German tribes flourished and waxed strong on the soil of 
England. If the Anglo-Saxon laws are not as absolutely 
untainted as those of their kindred in Sweden, Denmark, 
Norway, and Iceland, they developed to more purpose. 
Strong enough to resist the power of the church in infancy, 
stronger still to resist the shock of Xorman invasion, crushed 
then, but not destroyed, by foreign influences, the great prin- 
ciples of Anglo-Saxon law, ever changing and assimilating, 
have sur%ived in the noblest work of the race, — the English 
common law. The early law of real property is not so 
rich in marked and imperishable principles as many other 
branches; but it was based on certain strong conceptions, 
some of which have endured, while others, long since van- 
ished, possess now only hi:»torical importance. It is the 
purpose of this essay to attempt a classification of these con- 
ceptions or principles, — to prove their existence, and trmce 
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the outlines, as the case may be, of their growth or their 
decay. Starting with the belief that the mass of intricate 
details in which the subject is involved are objects only of 
antiquarian curiosity, every thing not directly tending to 
the illustration or elucidation of the main and leading ideas 
will be rigidly excluded. 

The first difiBculty which meets the inquirer is to ascertain 
how many kinds of land resting on fundamentally different 
conceptions were known to the Anglo-Saxons. If difference 
of origin be taken as the only standard of distinction, there 
were two, — estates originating in a written instrument, and 
estates originating in custom ; or, in briefer form, estates that 
were created by book (boc-land), and e:^tates that were not 
so created. The latter class falls into three subdivisions, — 
estates of the family or individual (family land) ; estates of 
a corporation, like the mark, thorpe, or hundred (the com- 
mon land) ; finally, estates of the nation or state (the folc- 
land). These three subdivisions are severally so important, 
and so distinct from each other, that, for a complete answer 
to our first question, it is necessary to admit four sorts of 
land, — boc-land and the three subdi'v-isions of the opposite 
class. An examination of these four great classes ought to 
result in a thorough understanding of Anglo-Saxon land law. 
The only portion not necessarily covered by them is the law 
of dower in lands, which requires separate treatment. 

Before proceeding with this investigation, it becomes neces- 
sar}' to consider briefly two preliminary points, — the distri- 
bution of the various kinds of land with reference to each 
other, and taxation. 

Nothing has proved a more fruitful cause of unnecessary 
misconception and difficulty than a failure to appreciate the 
relative distribution of lands. Much labor and ingenuity 
have been vainly expended in evolving theories as to the 
mode of dinsion of the territory of Britain adopted by Ger- 
man invaders. Analogy with the methods in vogue among 
the Continental tribes is misleading, because the circum- 
stances were different. Two theories are discussed by Dr. 
Konrad Maurer, — either the conquerors divided the land ia 
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accordance with fixed nile as they advanced ; or« after the 
first period of xrar and confusion, a rearrangement took 
place according to established forms. Dr. Maurer ^ gives his 
adliesion to the first of these views. Whether the first theory 
be accepted and the second rejected, or vice ver$a^ or whether, 
as seems most probable, the distribution was reguhited by a 
system which was a mixture of both, the ultimate question, 
and the only really important one, is as to the relative dis- 
tribution of lands at the period when contemjH)raneous au- 
thorities begin. In order to simplify the matter as far as 
possible, let all England be regarded as a political unit. The 
whole territory may then be taken to rejTe'sent a va>t area of 
folc-land ; the lands of individuals or families, of communi* 
ties and of the book, being scattered throughout its length 
and breadth, like oases in a desert. Roughly speaking, this 
represents not unfairly the geographical di>tribution of lands. 
The same person could, and often did, hold estates of all the 
kinds thus intermingled. One well-known example suffices to 
prove this statement. Duke Alfred bequeathed family land, 
boc-land. folc-land, or certain definite parcels of the same,' 
and appendant rights in common land, and these estates, as 
appears by the same document, lay in various parts of the 
countr}'. It is funher evident, from this instance, that the 
same person might be a member of several communities, all 
widely separated. To better illustrate this last point, a 
charter of -£thelwulf of Wessex, A.D. 839, may be cited. 
The grant is of a vill Ijnng within the walls of Dover, and 
twenty-three acres pertaining thereto in various parts of the 
eivttat^ Here the king — holding, as is shown by other char* 
ters, in all parts of England — appears as the owner of lands 
in various parts of Dover. Still more prolific in confusion 
was the growth of dependent communities.^ There were in 
England many owners of large estates. The most prominent 

I KHtUclM Uth«r«chaa. L 100. * Cod. Dip. CCCIVTI. 

• Cod. Dip. CCXLL S«« aUo, for gnou of oommoo Uod, Cod. Dfp^ 
lCCCLXX\ait aod DHL 

• 8m. oo ihb point. Rob«ruoa. " Hittoricml EttajrA." IntrodnctioB. p. lUL I 
•boald b«Tt btto glad to hAVf audt tvch om of tiwM Em^s m tbs 
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were the state, the crown, and the church ; but there were 
also many large individual proprietors, including the king. 
On these great estates, or on the folc-land, groups forming 
communities, exactly similar to the pure, independent com- 
munity, — except that the title to the lands they occupied 
was not vested in themselves, — were seated. A commu- 
nity on the folc-land affords the l)est illustration of the 
result. A large proprietor, like Duke Alfred already re- 
ferred to, held extensive estates of folc-land,^ which he let 
•'>ut- to poor freemen, his tenants. A communal group was 
thus formed, with all the usual intricate relations and cus- 
toms. Ill the case cited, the title to the land is in the state, 
the lands are latins as to the individual tenant, and communal 
as to the aggregate of tenants, and Duke Alfred, the lord of 
the land, is in turn but the tenant on sufferance of the state. 
There are instances in plenty, in the later grants, of the gift 
of lands and communities together. These were probably 
cases where the title had never been in the commoners, or 
had been lost by the growth of some great estate within 
their limits.^ To take another example, this time a desciip- 
tion of church property : " Saeculares igitur episcoporum 
ditione subjecti intra ambitum hujus spatiosae telluris diver- 
sis in villis* degentes." * Again, in the case of a royal grant, 
to take a very common instance, Ceoluulf, A.D. 875, grants 
a vill with two small vills pertaining to it.* Still another 
case is a grant of Offa's, A.D. 780, in which the estate, pre- 

indiutrr, and thoroughness exhibited in them well deserves ; but the ideu and 
any comprehensive theories that there may be are so obscured by a confused 
masf of detail, and an utter absence of regard for chronological development 
and change, that the student is exasperated, and not instructed. See also 
Stubbs's " Constitutional History," VoL L p. 89. 

1 Cod. Dip. CCCX\'1I. « ride infra, pp. 84, 85. 

« Cod. Dip.. E. G., Nos. DCCCXL., DCCCXLIX., DCCCL. 

* In this case, riY//s appears to represent a communal group. In other 
cases, as in ^thelwulf's Dover grant mentioned above, it clearly means a single 
house. This double signification probably arose fh>m the fact that the villa of 
the great proprietor was the centre around which the communal group gathered. 
Cases occur in which its original meaning of a single house has not been l(>»t 
in its later and finally exclusive one, of a collection of houses, — a tOn, (n 
Tillage. 

* Cod. Dip., No. CCCXUI. • Cod. Dip. CCCVIII. 
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sumablj one of folc-Iand« is described as ** rus ... in XZIL 
villulis separatum.** ^ THie further description makes it clear 
that four small village communities had groxrn up ou this one 
estate. These extracts sufficiently show the super-imposition 
of one estate upon another, no one of them being entirely 
destroyed. Judged by its title, the land was of one kind ; 
by its occupiers, of another ; and by the manner of dividing 
and using, of a third. The same person could hold lands of 
all the four principal c]as:»es, could be a member of several 
communities, and the practical proprietor of several more, 
and could create and hold laens. This description may pos- 
siblv serve to tlemonstrate the relative distributiun of lands« 
and the creat entancrlement of estates. It must not be 
imacrined. however, that the various kinds of land wtrre con- 
fused as to their fundamental characteristics. On the con- 
trary, land changed its original legal position only by certain 
well-defined methods. The external confusion is of impor- 
tance only in so far as it serves to explain many apparent 
contradictious. 

Nothing exercised greater influence on the development of 
real-property law than the growth of the principle of taxa- 
tion.^ Treating it here as the second of the preliminary 
points mentioned, it is only necessary to show what taxation 
was in the Anglo-Saxon period, and the general direction of 
its development. Adam Smith divides the expenses of the 
sovereign or commonwealth into four classes, — the expense of 
defence, of justice, of public works, and of the dignity of the 
sovereign. In the forests of Germany, but one of these forms 
of expense existed. Militar}' service was made incumbent on 
everv freeman, and thus, in the rudest wav, defence was 
efficiently provided for. This was the very essence of the 
army constitution, one of the fundamental principles of the 

I Cod. Dtp. CXL. ; alfo n>id. CXXUC. 

* That OM marked ftator* in tb« Gennao iovaiioa tTtf7whtrt «at that 
tht conqutrort brcmghi with Uitm no tTtum of taiatioa hai DC^tr b«tn tvfl* 
civntlT iotittcd on. Oo tht conaotot, th«jr dettrojtd th« tUbontt ijitta of 
tht Romaofl. aod introdaotd oothiog. Tht tarot was trut of Engiaod. txotpt 
that thtrt thtj found nothing to dtttruj. Mr. Nattt makes a tligfat aUaaioo tt 
thit ia aa ttta/ la the Coottmpormrj RtTitw for Maj, 1673. 
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Germanic system. The expenses of justice were met in au 
entirely similar way. The duty of military service and of 
attendance on the courts was based solely on personal free- 
dom, and was universal in its application.^ The occupancy 
of a country, previously inhabited by civilized people, at once 
produced the new expense of public works. This, too, was 
met in the old way. Labor on the public works, the roads, 
and fortifications, was added to the armv service, and made 
compulsory on every one. This common burden was the 
trinoda Jiecessitas, in its origin required of all people, not 
resting on land,- and therefore not the subject of immunity. 
But one occasion for expense remained, — the dignity of the 
sovereign. One of the consequences of invasion and con- 
ques^t was the rise of the royal or centralizing piinciple. 
Before the "' folk-wandering " the king in the monarcliical 
tribes probably supported himself in much the same way as 
any other freeman. But in England, at an early period, it 
became necessary to provide for the expense of supporting the 
dignity of the sovereign, or, according to the ideas of the 
time, for the simple expenses of the king. On the continent, 
all unoccupied lands went to the king. In England, on the 
contrary, only certain definite quantities of land were allot- 
ted to him. The lands thus given were of two kinds, — 
private and crown lands. The revenues arising from these 
estates must have proved inadequate at a very early day, and 
other means were soon devised to meet the ever-groxving 
want. In so early a stage of civilization, the readiest way to 
supply the royal needs was by payments in kind or services. 
In the proem to Wihtraed's laws, and also in the first chapter 
of the same code, occurs a reference to the contributions 



^ The researches of Sohm and Roth hare settled this question beyond anj 
doubt. Cf. Heicbs and Gerichtsverfassung, R. Sohm, Vol. I. p. 333, ff., and 
Beneficialwesens, P. Roth, p. 42 ; also Roth, Feudalitat und Unterthanrerband, 
p. 822. ff. 

' This assertion is abundantly prored by the fact that no genuine charter 
contains an exemption from the trinoda necesnta$. Moreover, in all the early 
charters it is described as the " burden common to all people," and in some 
similar fashion, but never as a burden common to all lands. But aUo vids 
infra, pp. a2, 98. 
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which were made to princes and leaders in the time of Taoi* 
tus.^ The precuie meaning of these contributions* which 
afterwards became the cyninge9'ffafol^ is very obscure. Tur- 
ner is entirely adrift on the subject* Kemble considers it a 
tax levied by the king and Witan.^ Professor Stubl>s offers 
no explanation. Dr. Maurer does not dispose of the di£5cul- 
ties, and Mr. Robertson ^ appiirently reganJs it as a tax. but 
offeis no sugp:estion ns to its origin. The only definite 
opinion is Kenible*s ; and, though his account of the origin 
of the '• cynin!::es-gaf<il " is undoubtedly correct, he is clearly 
wrong in considering it as a tax levied by the king and Witan* 
A tax ^o levied would liave been universal in ita application. 
This is a fair infcrenctr from the taxing which is admitted to 
have been dune by the king and representative l>ody of the 
liatioii. It can hardly be supposed that the practice of tax- 
ing particular articles or particular persons had then obtained. 
There is certainly no proof that this was the ca>e ; and the uni* 
versality of any impo>itit>n on land or the reverse offers, there* 
fore, one test as to the nature of such imposition. The language 
of Wihtned*s law is obscure, but can leave no doubt that the 
gaful still retained its ancient voluntary character. Kemble re* 
lies on a passage in Ine's laws as an example of this tax as he 
deems it. *' One mu>t pay for the harvest-gafol for one wyrkia 
six pounds weight.*'^ Schmid^ takes tcyrhta to mean a laborer, 
and in this instance conjectures that the intent of the law is to 
regulate the commutation for rent service. Another passage 
in Ine* is of the amount to be paid by ten hides ** to footer.'* 
This Schmid* concludes id a regulation of the landIord*s /tfarm. 
In short, both these laws are enacted for the protection of 
the holders of unbooked laens. But one other passage in 
Ine's laws beai-s on thi:> point : ** If he then fight in the 
house of ^ gafuU'jildan (rent-payer) or of a gthur (peasant) 



1 Germaoia. XV. At to the purrlr Tolanurr oatore of thet« cootribatSoa^ 
cf. Ptocktr. KhegtveMfi. I. 72. and G^rmajiia det Tacttiu. Dauinttark, p^ SM. 
> K«mbU. Saiooj in England. Vol. II. pp aO and 'i:2Z, 221. 

* Hiatoncal Eatajt, pp. 102-112 incluttvt. 

* loa, c. &'i. f 1. * Schmid. Grtetx*. p. 49 nott. and p. 68^ 

* Im, c 70, f 1. ^ Scbmid, G«Mtit. p. 63 oott. 
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let him pay a fine of thirty shillings, and six to the peasant." ^ 
This shows that a distinction existed between the rent-paymg 
estates and others. Therefore, if this be taken to refer to 
the cyninges-gafuU it is clear that it was not universal as 
a legal requisition. The reference to gafoUland in Alfred 
and Guthrum's peace- either refers solely to unbooked laens, 
or, if this be not admitted, then it would seem to follow that 
the gafol could not at this time have been universal. In the 
" North people's laws." referred by Schmid to the beginning 
of the tenth century, the '* wer" of a tax-paying WelihmJin or 
foreigner is fixed according to the amount of land he pays for, 
but this does not aid us.^ If Mr. Kemble ^ is riixlit in consider- 
ing the feorm-fultnm^ from which Cnut relieves his subjects. 
as identical with the cj/ninges-gafoU then his argument that 
the latter is a general tax levied by the Witan falls to the 
ground, as the king's farm was a well-recognized service 
arising from the folc-land, and of a diflferent origin and signi- 
ficance from that claimed for the cyninges-gafol^ as will 
be shown further on. It will thus be seen how insufficient 
the laws are to support Mr. Kemble 's theor}*, or indeed any 
theor}-. Their fragmentaiy evidence, pieced out by the lan- 
guage of the charters, may, however, assist in drawing some 
conclusions. In a grant of Ofifa's,* A.D. 791-796, with the 
Witan. the usual immunity is given, with the reservation 
of certain revenues corresponding with the gafol of Ine's 
laws.* In A.D. 883, a monastery is freed from all which the 
monks ai*e bound to pay as cyning-feorm^ " bright ale, ' &c." 
Instances of this sort might be multiplied ; but they all point 
to the conclusion, suggested by Cnut's law already men- 



^ Ine, d. 6, § 8 ; c. 28, § 3, of the same law, is too doubtful and general in 
its expressions to admit of any deduction. 

» A. &G.fri«,c. 1. §2. 

s This law and that of Ine, c. 28, § 3, fall in with Bede's description of 
JEthelfrith, Hist. Aeccl., Lib. L, c. 84. He says that ^thelfrith was remarkable 
for his conquests, and turning the Britons into tributaries, — in the Saxon rer- 
sion, " to gafolgyldum gesette." These three instances, taken together, suggest 
one of the sources of the compulsory yo/o/, and also show its non^universality. 

« Saxons in England, II. p. 31 note. ^ Cod. Dip. CLXYI. 

• Ine, c. 70, § 1. 1 Cod. Dip. CCCXTII. 
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tioned« that the old voluutarj oontributioD of Tacitus becamet 
in the process of time, assimilated with the cyning4$'f4orwu 
The latter was one of the services mentioned in the charters 
from which immunity was given. These senices were dealt 
with bv the Wiran, and assumed the form of taxation because 
their startinjj-point was the folc-land,^ not because they were 
services rendered to the king. The king's revenues, considered 
merely as such, were purely personal, and not of necessity sub- 
ject to the consent of the Witan. This is shown by the way 
in which the king, in certain instances, granted the revenues 
arising from merchant-ships, a purely royal prerogative.- The 
cyninj^'i'j'f/K in its origin voluntur}*. became compulsory first 
on the hoMers r»t folc-land, and in its extension followed the 
course of t!.^ other services, becoming finally, as in Cnut's 
law, thurouj!:!v amaljramated with them, and indeed undis- 
tinguiahablc from one kind of service. The ^ufol was in its 
nature a rent, and did not differ from the rents exacted bj 
private lessors. The other services steadily increased in 
number, until, under Edward the Confessor, the list had be* 
come a verv Ion? one.^ and the old voluntarv contribution* as 
may be learned from Domesday, had become compulsory upon 
every landholder in the kingdom. 

But one more source of royal revenue remains to be 
noticed, the proceeds of justice. It does not lie within 
the scope of this essay to examine any but those which took 
the form of cont:>cations of land, but the chaners fortunately 
contain a number of instances which fully illustrate this 
point : — 

The first case Is in a charter ^ of the vear 737 A.D., marked 

I Vid4 imrra. pp. t^. W. « Cod. Dip., E. C. LXX\TIII.. CVL, CXO. 

' A detcnptioa of th*f« Mrricet. and the immunitiet aod pnriUget of alattr 
time, would onlr burien tht tubj«ct unoecef tahl/. Specimca titu occur in itm 
following charen: OkI. Dip. CXLII . CXLV . CLXI . CLXVL. CLXXVt, 
CXCI.. CCXVI. CCXXIII.. CCXXXVL. CCXLVI.. CCLXI , CCLXIL. 

rCLXXVII .CCLXXXVIIL.CCCX.CCCLVIII .CCCLIX..CCCC..CCCCXX. 
CCCCLIX.. CCCCLXXXVIII . DXL . DLXVII.. DCCLVI.. DCCLXXt, 
DCCLXXXV.. DCCCXLIII.. MLXXXIV . MCCCXLV . DCCXEL, 
DCCLXXl . DCCCCII. See alto Keroble. Saioos. Vol II.. Chap 1 

* Tb« charurn niArkeJ with ao aiteritk io tht followiog toumtratioo U9 
tboM conaidtrtd forgenct br Mr. KtmbU. 
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by Mr. Kemble a forgery: it is said the land came to the 
king : — 

^ Cod. Dtp. Mil. " Furti crimine a possideniibus uno eodemque 
tempore justo dampnatis judicio ablata est." 

* Cod. Dip. CLXL, A.D. 792. ** Qiiam videlicet terram Ahlmun- 
dus abbas, expeditionem subterfugiens mihi reconciliationis gratia 
dabat." 

Cod. Dip. MXX., A.D. 799. ** Sed hanim post modum posses- 
siones Offa immutavit . . . dicens injustum esse quod minister ejus 
praesumpserit terram sibi a domino distributam absque ejus testimo- 
nio in alterius potestatem dare." 

Cod. Dip. MLXXVIII., A.D. 901. ♦* Ista vero praenominata tellus 
primitus fuit praepeditus a quodam duco nomine WuhTiere et ejus 
uxore quando ille utrumque et suum dominum regem ^Eliredum et 
patriam ultra jusjurandum quam regi et suis optimatibus juraverat 
sine licentia dereliquit ; tunc etiam. cum omnium judicio sapientium 
Geuisorum et Mercensium, potestatem et haereditatem dereliquit 
agrorum." 

Cod. Dip. MXC, A.D. 909. " Praefatum equidem rus pro stupro 
cujusdam militis cui accomodatum fuerat ut censum singulis annis 
persolverat indictum, a praefata aecclesia in juste abstractum nuper 
fuerat." This charter was a case of restoration. The confiscated 
land was redeemed from the king's hands, "licet non juste," by 
Bishop Denewulf, who claimed it as church property. The final 
restoration was in the presence of the Witan. 

Cod. Dip. CCCLXXIV., A.D. 938. **l8tarum autem vii. man- 
sarum quantitas justo valde judicio totius populi et seniorum et pri- 
matum ablata fait ab eis qui eorum possessores fuerunt quia aperto 
crimine furti usque ad mortem obnoxii inventi sunt." 

Cod. Dip. CCCCXCIX. and MCCXXXVH., A.D. 961. On 
serious charges, Goda was adjudged at the king's suit to forfeit char- 
ters and lands.^ 

Cod. Dip. MCCLVm., A.D. 966. Widow of -^Ifric on judgment 
of gemot forfeits land for stealing the charter.' 

* Cod. Dip. DLXXIX., A.D. 973. " Unam autem mansam quam 
fur quidam ante possederat, (Leofstan), a rege cum triginta mancusis 
auri emit" 

Cod. Dip. DXCL, A.D. 963-975. A woman and her son wert 

1 Appendix, No. 18. * Appendix, No. 10. 
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found guiltr of Tritchcraft and the former drowned at London Bridget 
*' but the son escaped and became outlaTT, and the land went into tlM 
king's band." * 

Cod. Dip. DCI. (about 9T7 A.D.) "Quo reatu (aduUeiy) omni 
lubstantia peculi:ili recte privaius e«. et praefatum rus ab eo ab«trac- 
tum rex hujus patriae suae liitioni avidus dwenire injuste optarit.** 
This is another case of forfeited lands claimed and redeemed br 
the church. 

Cod. Dip. DCXCII., A.D. 00.'). «ilthelsie was found guiltr of 
theft, and his VjlwU adjud:|cd to the kin«^.- 

Cod. Dip. DCCIV.. (ulwut 1«m>o A.D.) Land forfeited to king 
bv jiid-'!ueiit of Wiiuu for failure in armr dutv. reWlIion. trea* 
son. «&:c.' 

C«>D. Dip. MCCLXXXIX.. A. D. 01^5. Land of three brothert 
f:)r:ri!**d In'rati-e :h»'V tlvit-nde-l one of their m»*n who tra< a thief. 
TLii land vrta th»*n ::mi;!rd l»r the kinj to hi* reev^. Wln*isf. with 
con«ent and witn**** of Wiian. 

Cod. Dip. MCCXCV.. A.D. 095. •* Quae portio terrae cujusdam 
foeminae foraicaria praevari«.*a!:oae mibimet vuljari $u!)acta etl 
tnuiitione.** 

Cod. Dip. MCCCV.. A.D. 1008. Dower lands forfeited. **Qui 
ambo crimine pessimo ju^te ub omni incusati sunt populo.** Cburch 
sabsequentlr claim«. and. in acconlance with the composition made* 
buvs in the !an<i<. 

Cod. Dip. MCCCVII.. A.D. 1012. Leofric forfeiu hereditair 
land for rebellion, adultery, and other crimes. ** Semetipsum ooii* 
dempnarit simul et po*»essione5.** 

Cod. Dip. DCCXIX., A.D. 1^12. Murler the cause of forfeitnr*. 
^ Peracto itaque scelere ab eo. iuii consilium cum sapientibtu regni 
mei petens." «Sec. 

Cod. Dip. MCCCXII. -illfric. the bov, despoiled a certain widow 
of lands, and was rebf 1. He was condemned bv Witan. 

Cod. Dip. DCCLVII. Land* grante<l simplj described, in tettinf 
forth title, as fortVite<l to the king's hand. 

Cod. Dip. DCCCI.. A.D. 1(»55. **Quae mihi per judiciom no* 
bilium et principum meorum erenit ab Erusio . • • pro luo ooa* 
tnisso.** 

It appears plainly l>y the-e example's that confiscated lands 
went into the king*? lund!*. The criminal procedure afforded 

> Appeadix. Xo. 20 ' Appendix. No 21 • ApptoOix, No M. 
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an ample barrier against usurpation in this direction ; in almost 
every instance, moreover, the judgment of the Witan is ex- 
pressly mentioned, and in none is there any thing to show 
that their consent had not been obtained. This .safeguard 
was undoubtedly due to the anxiety to protect life and 
liberty, but it also served to protect property.^ 

Such, then, were the royal revenues. Confiscations and 
escheats are distinct from tlie other sources of revenue, and, 
in a question of taxation, may be rejected. The result is, 
that certain roval services, including: ultimatelv in one form 
or another the ancient 'rratuitv of the time of Tacitus, remain 
as the only pos-iV)le form of taxation. That they are to be 
considered in this light at all, arises solely from the fact that 
they are dealt with by the sovereign power, the King and 
Witan. Why the disposition of these sernces was an attri- 
bute of the king and Witan is susceptible of very easy 

* Entirely akin to this it may be stipposed was the procedure in cases re- 
sembling escheat. There it, however, no authority, with the exception of one 
passage in the charters, which throws any light on the subject. This single in- 
stance is a case of e«cl:eat of boc-land to the king, the grantor (Cod. Dip. 
MXXXV.). Tliere is no reasonable doubt that boc-land always escheated or 
more properly reverted to the donor ; and the appearance of the Witan is, there- 
fore, the only important fact. In cases of private persons, escheat of bocland 
to the donor required no judgment of the Witan (Cod. Dip. MCCLXXXVIIL, 
and infra, p. Ill ) : and the fact that tliere was such judgment in Burghard's case 
must be owing to the character of one of the parties. The grantee had been 
guilty of no crime, and required no protection. The appearance of the Witan 
was therefore probably due to the character of the grantor, whose only mark 
of distinction, so far as concerned land, was his royalty. The fact that a 
king required the action of the Witan, in cases of escheat, suggests the 
important inference that much boc-land having formerly been folc-land, in case 
of escheat the right of the Witan to make an award depended on the original 
character of the land. The unusual absence of all authority on this question 
was probably due to the e.xcessive rarity of cases resembling escheat, and this 
in turn was due to the Anglo-Saxon land law. All estates lying in a community 
reverted to such community (G. L. r. Maurer, Einleitung. p. 110) ; boc-land re- 
verted to the donor, folc-land to the state, leaving only family estates, which 
were neither communal in their origin, nor an old estate of boc-land, liable to 
escheat to the crown, in the modem sense. If the size and completeness of the 
family organization be considered, it will not seem surprising that even in the 
cases where escheat was possible, arguing from the authorities, it almost never 
happened. It is at best a purely theoretical point. It is doubtful if any such 
thing as escheat was known to the Anglo-Saxon law. This solution of Burghard's 
case is offered as a conjecture, from unwillingness to pass it ov»r entirely. 
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explanation. Before the time of JEtbelred, there is no in* 
stance of a general tax levied by the Witan.* The D(nug§td^ 
at the close of the tenth centurv, was a 'n-eat extension of the 
power of the National Assembly. It has been shown that the 
only revenues of the stare were those nse<l to support the 
dignity of the sovereign. Tlie Witan. it may be supposed, 
had few or no expenses, and the king therefore obtained the 
lion's share of these revenues. With verv few and unim- 
portant exceptions, these services were connected with land ; 
and immunity from them, if the great majority of the char* 
ters be believed, required the presence and consent of the 
Witan. Tills couM nut arise from the nature of the services, 
for they were almost purely personal; and ir is to their origin, 
therefore, that one mr.st look for explanation. The services 
were, of their verv nature, connecteil with land. Certain 
lands known as folc-land. and no others, were under the 
peculLar protection of the Witan:' to grant immunity from 
these services was an especial attribute of the Witan ; • there* 
fore the services must have originated in the folc-land. 

The nature of taxation and its origin have now been 
sketched, and a sure test provided by which its future course 
can be followed.* The history of the immunities in the grmnti 
is the histor}' of taxation ; and its spread from the folc-land 
to all the lands of the kingdom may therein be traced. The 
development of taxation with reference to each will be re* 
served for examination in the histor}* of the several classes 
of landed property. 

Having disposed of the two preliminary questions, we ara 
now in a position to take up the first of the four classes 
mentioned at the outset, — the family land. The designa* 
don, '* family,** is not altogether satisfactor}*, but is, on the 
whole, open to fewer objections than any other. Such high 
authorities as Professor Stubbs^ and Dr. Konrad Maurer* 
have used the name etJul to indicate land of this kind, and 

1 Prof4N«or SmbU admitB thii. thoag h in th« raaio followiof KMDblt «• tUt 
point (CoofltitQtiooAl Hittorj, Vol. L p. 183). 

< ViiU tn/rc, p. V.1 * Cod. Dip. CCCXVII , CCLX.. tod CCLXZL 

« CooflCit. HUc. Vol L p. 75. 

• Kfitiicbt Utbtmhftit, Vol L p. 97. 



THE A^TGLO-SAJlOX LA^H) LAW. 69 

(dod is also used by the same writers. Kemble treats it as 
the ethel, hide, or alod. But all these terms seem to be only 
productive of coufusiou. In the family alone can be found 
the characteristics which define and separate it from all other 
estates ; and, though not including every feature, it has, for 
the reason just stated, been here adopted. There is no 
need of misconception, if it be borne in mind that the land 
of the family, when it comes within the range of history, was 
generally held by individuals, was the origin of individual 
property in land, and in its growth took the form of the 
development of individual property. 

Private property in land had already made its appearance 
in the time of Tacitus.^ **Suam quisque domum spatio cir- 
cumdat " is the expression of the Roman historian ; and in 
this mav be detected the first sliijht invasion of the commu- 
nal principle. Sir Henry Maine divides the lands of a village 
community into " the mark of the township or village, the 
common mark or waste, and the arable mark or cultivated 
area." ^ Adopting this division, but rejecting the nomencla- 
ture for reasons to be given hereafter,^ the lands of the com- 
munal groups fall under three heads, — the house, the arable, 
and the waste or wild land. The first of these — the house- 
land — is that to which the language of Tacitus applies. 
Certain portions of the land actually enclosed by the village 
wall or hedge always retained their communal character, as, 
for example, the streets, squjires,* &c. ; but '' the house-land " 
means the ground actually covered by the house, together 
with the yards, stables, gardens, &c., — in short, the cur- 
tilage.* This was the foundation of individual property, the 



^ This opiDion has already been established by G. L. r. ^laurer, " EiDleitung/' 
p. 10 ; Konrad Maurer, " Eritische Ueberschau/' Vol. I. p. 99. More recently, 
it has been adopted by Mr. Digby, in his most admirable " Introduction to the 
Law of Real Property/' p. 8. It seems hardly necessary to enter into an argu- 
ment to disprove Mr. Robertson's theory that private property originated in 
boc-Iand (" Historical Essays/' Introduction, p. lyii.). It may be conveniently 
•aid here that the expression, " private property/' is used as covering lands of 
the family as well as of the individual. 

« ViUage Com., p. 78. • Vidt in/ra, p. 82. 

* Von Maurer, Einleitung, pp. 86-39. ^ Ibid., pp. 80-36. 
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land peculiarly sacred to the family, and to the communal prin* 
ciple the centre of opposition towards which all other bnda 
were rapidly gravitiiting. This conception was tran:*planted^ 
intact CO dryland. In one of Iiie'n laws it is provided: *^If 
a ccorl and his wife have a child together, and the ceorl dies, 
let the mother have her child and feed it ; let them give her 
six ^hillin2:s for sup[)ort, — a cow in summer, an ox in winter. 
Let the kin huld the homestead until it (the child) W grown 
up." ^ The English frum'fft'A^ dei)icted in this law as the 
especial care of tlie family, is clearly identical with the 
*'domus" of TacitUii. the houM;-laud of the earlv Germanic 
tribtr:*. The exi^t«.'iK"e of the central pt»int once clearly 
proved, the existence of all other kintls of family land, known 
tt» us bv tlie kiu'hvd svatem.s. follows as a matter of neces- 
fcitv. DiS'erences. if thcv exist, are onlv in matters of detail. 
Familv land is distintjuiahed bv four verv marked character* 
istics from other kinds of land. It was the creation of cuf- 
tomary^ law, — a quality possessed aUo by folc-land and 
common land ; but it was also an estate essentiallr of inheri* 
tance ; was based upon the family ; was subject to certain rights 
on the part of the family ; and, finally, was, in origin and tbeorj, 
liable to no public burdens, except the trinoda neeetiitai. 

It is not necessary to enter into detailed proof of its crea* 
lion bv custom. Familv laud had existed as a fundamental 
Germanic institution long before the Teutonic tribes ever 
conceived of any law more positive in its nature than custom. 
At a subsequent period, an attempt — apparently succesi^ul 
— was made to convert estates of boc-land into estates of 
the family, then rapidly changing into individual property. 
This new source of family estates alone requires a more 
elalM>rate investigation befoie admitting the force of the fint 
pxx)|)osition. 

The well-known provision in Alfred's Laws recites that, 
'^ If a man have boc-land, and his kin left it him, then w% 
declare that lie must not s>cll it out of his kindred, if there 

• Inc. c 38; cf. Kitnrat] M.iurer, Kri:iH;he Urbmchau, p W, 

• Mr. .\uAUn't iliatinctiuitft l.a%c not Wvn f«»r);nttea. *' Ciutucnarjr " ii 
m«rvljr to dtooit tbt origin adU ^\it<x ol Ui« law. 
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be writing or witness that the man forbade who first acquired 
it, and those who granted it to him, that he might not." ^ A 
charter 2 of 804 A.D. is an example of the grants which subse- 
quently were embodied in this hiw. JEthehic comes before 
the synodal council *' cum libris et ruris . . . quod propinqui 
mei tradiderunt mihi et douaverunt." He then, in presence 
of the Witan, devises them ; and of certain lands left to his 
mother, he provides that she can give them up '* cum recto 
consilio propinquorum meorum qui mihi haereditatem dona- 
bant.*' A charter 2 of Ofifa's, of still earlier date (A.D. 779), 
contains a limitation to the family in terms, '• post se suae 
propinquitatis homini cui ipse volueiit.'* In a suit ^ of Alfred's 
time, the liti-^ation concerns land granted the familv on cer- 
tain conditions. The reversion reserved to the church was 
confirmed in his will bv the second holder of the lands. The 
family neither performed the condition nor yielded the lands; 
and the consequent suit of Bishop Werfrith was for the re- 
covery of the lands against Eadnoth, who appeared as defend- 
ant in behalf of the familv. This suit mav be consideied to 
faiiiy represent archaic tendencies of which Alfred's law was 
the exponent. The law and the charters prove nothing on 
their fiice but that the conditions of books were to be held 
inviolable ; and the limitation cited from Offa's charter is 
merely an example of one kind of those limitations of which 
the books are full, and does not differ essentially from lim- 
itations in tail,^ to certain individuals named, &c. Indeed, 
Mr. Kemble^ classes with the one we have cited, as of similar 
import, another charter of Offa's, in which the lands are 
granted in special tail ; and he considers Alfred's law a rep- 

» Alfred. § 41 ; Stubbs's Documents, p. 62. ' Cod- Dip. CLXXXVI. 

« Cod. Dip. CXXXVn. 

« Cod. Dip. CCCXXVII. ; also fee Appendix, No. 16. 

* The modern legal phraseology is used throughout this Essay, wbererer it 
has been possible, to express the Anglo-Saxon estates. In almost all such cases, 
the modern estate does not diflTer, in its broad and substantial meaning, from the 
Saxon one. The refinements of the later principles did not, of course, exist at 
such early periods as those treated in this Essay ; but this did not seem to me a 
good ground for rejecting a convenient cUssification, at once clear, defined, and 
generally understood. 

• Cod. Dip., Introduction, p. xxxii. ; and Charter CLIIL 
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etitioD of one of Offa*8 dow Io6t. But the general inyioUbilitj 
of the terms of a book was a well-established principle, and 
a law to protect terms of a certain kind would have been 
needless. The fact that this law was confined to limitations 
to the famih% and the passages in the charters, especially 
Werfrith*s case, seem to indicate the struggle, introduced br 
the church, which, it cannot be doubted, was in progreM 
between the Saxon principles and those of the boc-land. 
E .er}* tiling points, in thid, as in other branches of the law« to 
a revival, under Alfred, of what may be called the pure Saxon 
elements in law. The law as to hoc-land was probably one 
result of thi5 revival. The eflfort was made bv this law to 
establish the principle that ebtates of boc-land, which had 
passed from one generation by testament or otherwise to an- 
other. Were then to be family land. How far the principle 
became e!»tabli:»hed is difficult to determine. In the laws^ 
of Henrv I., Alfred's law as to boc-land is substantiallv re* 
pea ted in regard to a feud. This and the other laws of the 
same period show that the struggle of the family to hold 
its own was still in progress. After the time of Alfred, 
no assistance on this point is given by the charters ; and 
the absence of such limitations may not unreasonably be 
considered to show that the principle of family rights con* 
tended for, partially triumphed : that is, as the family princi* 
pie gave way to that of individualism in land, the boc-Uod 
was converted from an e>t2Lte purely of grant to an estate of 
custom, and the tenure by vinue of and according to the 
terms of a book changed to a feudal and customary tenure. 
The estates of boc-land and the estates of the family mei^ged« 
therefore, in the estate of the individual. Under the Nor- 
mans, it still retained marks of its double origin, and it was 
for the protection of the family in estates of this sort tliat 
Henrv's laws were enacted. 

Estates created by book were hostile to the rights of the 
family, in so far as they fostered the spirit of individualism ; 

> Uftf Utn. Prim. 88. f II. aUo TO. § 21 . and GUoTiUt rii. II. I f. la the 
Uw of Coot 00 tli« tarot p<iiot (Cnut. II. To*, the famtljr cUim i» rtcofmatl» 
th« pr^pim^mi bviog cUmtiI among tb« otlicr Legal hetrt. 
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and, whatever temporary success the old Germanic principles 
may have obtained, the ultimate result is indubitable. Fam- 
ily influence waned and disappeared. With this explanation, 
one is justified in accepting the first proposition, — that fam- 
ily estates were the pure creation of customary law. The 
attempts to extend the domain of family land in the time of 
Offa and Alfred were due to the encroachments of boc-land ; 
and their object was simply to convert estates held by vir- 
tue of a written instrument into the old estate originating in 
custom. In a word, the principle contended for was the 
identitv of all heritable estates with familv land. The result 
would seem, by the laws of Henry, to have been that the 
two kinds of land merged, and became boc-land in name 
and family land in principle. Any deductions from author- 
ities of so late a period must, however, be made with great 
care ; for the principle of individual property must have then 
been so much in the ascendant as to have reduced the family 
rights to a very low point. 

The second proposition — that the family land was essen- 
tially an estate of inheritance — may be readily admitted ; 
it is merely necessary to show that it was the only one 
essentially so. Von Maurer has proved it to be the opposite 
of an estate acquired by purchase.^ It was equally opposed 
to estates created by book. Boc-land might be an estate for 
life or lives, limited in tail general, or tail male, and subject 
to an indefinite right of alienation. The estate of the family, 
on the other hand, could descend only according to certain 
fixed principles ; it was not alienable, and could not be, in 
theory, granted by book. In the time of Tacitus,^ the law 
of intestate succession was fixed, but there were no wills. 
With the introduction of written instruments by the church 
infiuence, came, too, the introduction of wills, which were 
also an invasion of the family domain, not only keeping from 
its power estates of purchase or grant, but tending to in* 
fringe upon the family land itself. There are several cases' 

^ Von Maarer, Kinleitung, p. 14, and authorities cited in note 59 ; K. Mai»* 
rer, Kritiiche Ueberschau, I. pp. 97, 98. 

i Germania, c. 20, 21. > Appendix, Nui. 4-8,-10-U,-lG-30. 
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Id which the heirs are parties to suits for having broken 
their nncestoi-s* will. The verr name hv which boc-land is 
usuallv trundliited shows this most vital difference. It was 
the terra UstamtnttdU^ — the land capable of devi:»e ; wluld 
family Liuil was purely an estate of iiiheriiuuce, in theory 
incapable of devise.* 

Tiie arable land». like the house-laud, were, in their nature, 
lauds of allotment, made on the theorv that each member of 
the commuuity was entitled to an equal share, in quantity 
suflScient for the support of his family.^ The riirius iu the 
wa:>tc of wood, watt-r. ti'»hing, hunting, pasture, ic, were in 
a similar wav al:«»ttcd in nroportitiu to each commoner's share 
in the uniiile, ami rented, therefore, on the same ba>ia as the 
Lou>e-iahd. TiiU>, t'ue laiaiiv estate, iu tiie old En'^lidli com* 
muhiiv, con^fidteil or the hou^e and arable lands, and the 
rights iu the common land running with them, ba^d origi* 
nally on the theory of family support. It is not necessary 
to develop more fully this third proposition, — that the 
family estate rested piimarily upon the needs of family. 
The labors of German scholars have made this allusion all* 
sufficient. 

The estate based on the family was naturally subject to 
manv rights and limitations in its favor. It must be borne 
in mind that, long before the period when laws and chsr^ 
ters first begin, the family, as such, had cea»ed to hold 
land.^ It was probably uiiivei^ally held and administered 
by individuals in that capacity alone, or as the heads of 
households. The induence of the familv in historic times 
had been reduced to the exercise of certain rights. These 

^ Tht qucftioD of th« courte of dtftc«Dt and tht metbodt of dlrttioo l« 
tntireW omitttd here, tmce it faUi more approprUtelj within the pr or ia et 
of anotlier etMiy in thia Toiume. 

' Voo Maarer, EioUrttuog. p. 71, cf f^ , and p. S8. 

* It ia of coune purvlr matter of coDJ(H.*tare that the famtlr ai tnch fvtr 
held land. It ii, howerer, a fair inference that in prehiatoric timet the Get* 
manic family was regardi*d more at a le^l entity than at an aggrr^dfOa 9i 
icdiriduaU. The courte of hiiturr ai tl«r%«-topinrnt took the iorm oi the dialA* 
tegration of the familr. anl the further back we go the chieer the bead 9i 
famtlr becomes, and the ttroogc-r the prohabilitj that it heid land in ita 
live capadtjr. 
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rights pertained to the whole maegth, including of course 
the household, as against any stranger or individual membei 
of the familv. These are the risfhts referred to in the 
fourth proposition, and of them alone is it necessarj to 
speak. The most important doctrine, in this regard, was the 
inalienabilitv of the familv lands. The hiw of inheritance has 
alreadv been alluded to as j'iven bv Tacitus. Intestate sue- 
cession was fixed ; and all such lands, in default of heirs, 
reverted to the communitv from which thev had been derived. 
Without referrincr to that extremelv indistinct cause. — the 
strencrth of the familv hond, — the inalienabilitv of the lands 
is sufficientlv accounted for bv the necessities of the communal 
svstem. Lands of a communitv were inalienable.^ and all 
familv lands were oriorinallv communal. The workincr of this 
principle in England may be traced in the efforts to break 
through it. In a charter made between the vears 757 and 
775 A.D., Abbot Ceolfrith grants land "jure paterno haeredi- 
tario dono terram meam et haereditatem patris mei Cj*ne- 
berhti." The royal confirmation of the grant is expressed, 
and then in the si quis clause the parentela are espe- 
cially warned not to infringe the grant.^ In a charter of 
Bishop Wulfred's, A.D. 811. it is said: "Rex Offa prae- 
dictam terram a nostra familia abstulit, \'idelicet quasi non 
liceret Ecgberhto agi'os haereditario jure scribere." ' The 
land in question had been originally granted by Ecgberht to 
Aldhun, and by him to the church, from whom it had been 
taken by Offa on the ground stated in the text ; that is, it 
was an infringement of the law to book family or hereditary 
lands. In another case, the family join for the purpose of 
protecting the church, the grantee, against future claims.* 
In still another instance, Aki, the son of Toki, breaks the 
will of his father, by which certain lands were devised to the 
church ; and the latter is able to establish its claim only by 
paying Aki a proper compensation.^ This last case is but one 
instance of the manv efforts of the familv to break books 

1 Von Maurep, Einleitung, p. 106. « Cod. Dip. CXXVIL 

• Cod. Dip. CXCV. See also Cod. Dip. MXX « Cod. Dip. MXVIL 

* Cod. Dip. DCCCV. See Appendix, No. 30. 
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and xidUs^ and the law of Alfred, already cited,' sustains 
the same interpretation. The principle contended for was the 
inalienability of all hereditary land ; and from the language 
used it is clear, as in the principle cited by Offa, that it was 
not the introduction of a new principle, but the extensioo 
of an old one to new forms of hereditary land. The doc- 
trine of inalienabilitv would seem to have succeeded' as to in* 
testate estates, so th;it they were protected from the invasion 
of a superior, but probably broke down when the alienation 
was made by the possessor. The first iunovation which led 
to this result was the establishment of the principle that 
lands were alieu.ible within the limits and bv the consent of 
the familv. The non-tfxistence of wills amont? the Ger- 
manic tiiues in the verv earliest times left no means to the 
individual to direct the distribution of hi> possessions even 
among his own kin. The mere fact of the introduction of 
wills by the church, giving opj^ortuniry for po$t mortem dis* 
tribution, was, as already said, of itself an invasion of the 
family domain. The firm establishment of the principle of 
alienation among members of the same kin, the first breach 
in the family system, is abundantly proved. The most con* 
vincing evidence is to be found in the will of Duke Alfred^* 
the object of which is to define '* which of my kin and friends 
are the men to whom I will my yru-land and my hoe* 
land/' The evident dL>tiuction between land of inheritance 
and boc-land is very aignificant. It shows that there were 
other estates of inheritance than those held bv book : and as 
neither folc-land nor common land, as such, could be a 
heritable e>tate. and as laen-land is invariably so described^ 
it follows that the pure estate of inheritance must have been 
family land ; and, this being proved, it also follows that familj 
lands could be legally the subject of devise. To the will of 
Beorhtric and ^Ifswyth, members of the family exelusivelj 
give witness and consent, the same pei^ons aUo taking under 
the will.^ The necessity of family consent is shown by the 

& 8m Appendix. Not. 4. 9. 10. U. 16. CO t AUK-d. 41. I'id^ $mpm. p. TO 

• Alfrvd. 41 ; Htnrr. | w, | 14, Coui. U. TO; W.ll I U4. 

4 Cod. Dtp. CCCXVU. * Cod. Dip CCtCXCU., MCCTT.fl 



THE AXGTX>-SAXON LAND LATT. 77 

provision in -^thelric's will, that the land could be alienated 
"cum recto consilio propinquorum." ^ In a purely family 
arrangement between Cynethrith, the widow of Alderman 
^thelmod. and Eadwald, one of hU kin, the contract, as 
to lands left to Cynethrith by her husband, is made entirely 
with a regard to the family rights.^ The laud in this case, 
the disposition of which involved so closely the rights of the 
family, had already been made the subject of dense. One of 
two conclusions must therefore be adopted, — either family 
land had been made the subject of dense, or boc-land had 
been successfullv converted into fumilv land. In a contract 
of the vear 1046, the vendors a^^reed '• that thev would see 
that all the brothers went out of the land, except one, that is 
called Ulf, to whom it was bequeathed, and he should have 
it for life.'' 3 This is another instance of the family dealing 
with land already devised, in connection with family rights. 
Ten years later, in A.D. 1056, Leofwine buys land of his kins- 
man Eadric, the son of Usic, " Ever in his kin to hold and 
sell to whom best pleases him." * This again was a family 
an*angement, and the limitation exhibits the vigor of the 
family principle even at so late a date. In proportion, how- 
ever, as the family gathered strength against the principle of 
boc-land, they lost it by the force of individualism working 
from within. This is shown by attempts like those of Ceol- 
frith, already cited, to bar the parentela. In this and similar 
cases, the confirmation of the king and Witan is substituted 
for that of the family, in order to give force and strength to 
the instrument. There are also other cases in which family 
lands are alienated, and neither the consent of the family nor 
the confirmation of king and Witan is given.* These ex- 
amples represent, in its fullest extent, the principle con- 
tended for by the church, — of barring, by the simple writ- 
ing, all future claims from the family or others. Among the 
family rights was also included the guardianship of the 
estate of a minor. This appears from the law already cited 

* Cod Dip. CLXXXVI. ; and vide $upra, p. 71. 

« Cod. Dip. CCXXVm. » Cod. Dip. MCCCTXXTV. 

« Cod. Dip. DCCCIL • Cod. Dip. CCXXV. 
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from Ine as to the frum-itol passing in'.o the hands of the 
kin until the child was grown upJ 

The last proposition offered in regaixl to family land was 
that in theory and primarily it was an untaxed estate. This 
view has already been advanced hv Dr. Konrad Maurer, 
who argues from the analogous Scandinavian codes, and ^a^^es 
on the Xorthem laws and history the opinion that the family 
land was " a full, free, and unburdened estate."- Mr. Kemide 
considered the ynfol^ already discussed, as a general tax 
incumbent on all estates. Professor St abbs savs : *• All local 
requirements were met by the allodial obligations discharged 
by pt* r>nn;il strrvices." ' If this be takt-n to refer to the com- 
munal • I'ltii'i. no exce[>tion can be taken, but >ucli a construc- 
tion >ee:iis I'j be acan.elv borne out bv the coiitt-xt. The 
pas^a-je citd occii:* in a paragniph treating t»f the power «»f 
the Witau to lew taxes. Profe^sor Siubbs fallows Kemble, 
and, at the same time, is evidently troubled bv the incon- 
sistencies of that view, and adds, in explanation, what has 
just been cited. This explanation is so woiiled that it throws 
no light on the imi>ortant question, as to whether family 
estates were primarily taxed or nee. The analogy from the 
Northern law, relied on bv Dr. Maurer, is not of itself suffi- 
cient to establish the existence of the same principle in Eng- 
land. Taken cumulativelv, however, with such evidence 
as can be obtained from native sources. Dr. Maurer's theory 
may be safely ad«'pted. Tiie laws offer no a;>si.-tance, and 
the proof to be drawn from the charters would be far from 
conclui^ive if unsupported by the Scandinavian practice. 
Taxation has already been defined as consisting of services 
which owed their origin to folc-land. and the test of the ex- 
istence of taxation is the appearance in the cliarters of immu- 
nities which exempted the grantee from it. A first glance 
would lead one to believe that immunity was granteil in 
all cases, and that taxation was therefore universal from 

^ Onlj two rightt of tht fAmtlr at p«euliar!r pertaining to Uad hmTt b«to 
dltcuffei. Their po»cn in other ilirrctt jot are cnort appropriatclj trvattd ta 
another ponion of this rolume. 

* Kntiacbe Ccbencliau. Vol. I. p. 79. 

I C<m»u Hiat., L p. 1S3. 
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the time of the earliest contemporaneous authority. A 
close examination alone will reveal the fact that taxation 
started with the folc-land, was not at first compulsory on ' 
the holders of fiimilv lands, and onlv after several centuries 
spread to all the lands in the kingdom. Before the year 
1000 A.D., there are eight ^ royal grants of what n.ay fairly be 
considered familv land. The first three contain no reference to 
immunity from taxation. The fourth, a charter of Ecgbert's, 
OTants familv land which had been previouslv ffiven awav bv 
the king, and, on the death of the grantte without heirs, had 
reverted again to him ; while in the hands of the king's 
grantee, it is impossible to say what services were laid upon 
the land under the terms of the book. Tlie fifth and sixth 
are likewi^^e Wessex ijrants. and contain the immunitv, while 
the seventh and eighth cases do not. About the beginning 
of the ninth century, the king's family estates were taxed, 
or, more precisely, fixed services in the nature of a tax 
were drawn from them ; and nothing is more striking than 
the steady advance of the principle of taxation under the Wes- 
sex supremacy. Immunity becomes univei-sal in the char- 
ters of Alfred and his successors. It appears, therefore, 
that, before the vear 826, no case can be found of roval 
family lands freed from taxation ; and it is also true that, 
before 798,^ no grant of private family land occurs with 
any mention of taxation. Yet there are twenty-seven ex- 
amples of private grants ^ before that date. Some of these 
are family lands ; it is possible that most of them are 
80. In many cases they are made with the confirmation of 
the king and Witan, and the grantors were presumably 
therefore in a position to secure immunity ; yet the case of 
Headda, in T9S, is the first case in which this exemption occurs. 
The only inference appears to be that during the fii*st three 
centuries of the Anglo-Saxon rule taxation was by no means 
universal. Although immunity is given in almost every case 

1 Cod. Dip. XXX., CLVm., DLXX^TH., DCCCCXCV., MXXXV., 
MLVm., MXLIV., MXLVIIL » Cod. Dip. CLXIX 

> Tliose marked by Mr. Kemble forgeries, and those pasted bj him at 
genuine, are both included. 
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trhere foIc-]«iQd mav fairly be considered to have been in- 
Tolved, it occurs in none of the private grants for the same 
period. Whatever the conditions of original settlement may 
have been in Wes:>ex, that province, when it began to assume 
prominence, was far more advanced than its neighl>ors in the 
development of the centralizing principle and from the time of 
Ecgberht, the spread of taxation, as shown by the charters, 
was rapid, and at an early day complete. The result of this 
examination, which alone serves to throw any light on this 
most obscure and difficult point, bears out Dr. Maurer's 
the(>r\* derived from the Scandinavian codes. With the 
analogy so supported by internal evidence, it may be fairly 
concluded tliat among the Anglo-Saxon, as among their 
4 Northern brethren, the family land was primarily a *' full, 
free, unburdened estate." 

Having attempted to trace the most prominent features of 
fEmiilv land, it onlv remains to sketch the course of its de* 
velopment and change during the six centuries which elapsed 
between the landing of Hengst and of William. 

In dbcussing the question of family rights, this has already 
been partially sketched, and it is only needful to complete the 
outline then drawn. The land of the family developed a 
great force in the direction of individualism. — a force which 
worked in two ways; urging men to redeem waste lands, 
and convert them from common land and folc-land into estates 
of inheritance, and at the same time to limit and destrov, in 
every way, the rights of their kindred. The first process 
was tolerably rapid. The second, running as it did directly 

counter to a cherished and ancient svstem, moved more slowlv 

• ft 

but not less surely. The importance of the struggle already 
referred to, as revealed to us in the charters, cannot be over- 
estimated. In their origin, the terms hereditary and family, as 
applied to land, were synonymous. Conquest and centralization 
promoted in certain cases a great increase of hereditary* lands, 
and the effort of the pure Saxon element was to maintain in 
its entirety the absolute identity of inheritors and family. 
The examples already cited are witness to this effort. The 
most striking evidence of the working of this principle is io 
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Alfred's will, the period of the Saxon revival. Alfi*ed says : 
" And I will that the men to whom I have bequeathed my 
boc-land grant it not out of my kin after their life ; " ^ then 
follow elaborate provisions as to the precise course of its 
descent. All these provisions in regard to the family are 
about boc-land ; there are lands willed to his sons and others 
which are not so described ; but no mention is made of the 
latter while limiting the boc-land to the familv. The onlv 
conclusion left open is, that it was not requisite to hedge in ' 
other estates of inheritance with such precautions. In entire 
accordance with the principles of his legislation, Alfred 
wished to convert all his land acquired by book into strictly 
family land. The principle of indi\'idualism eventually 
triumphed. The last effort to protect the family was 
Henry's law cited above ; and during the Norman and An- 
gevin period the decadence of the family power was probably 
rapid. While the estate based upon the family flourished and 
expanded until it absorbed almost all forms of property, the 
family considered as a legal entity, to which that estate owed 
its existence, perished ; and a few ancient customs in Kent 
have alone survived to bear witness to the persistence and 
tenacity of pure Germanic principles, the last vestiges of 
what once was a complete system of rights and duties. 
The hostile element of individualism worked on the family 
with both interior and exterior forces. With the former it 
destroyed, with the latter it created and strengthened. A 
double process of development and transformation was there- 
fore constantly in progress. The extension of the family 
principle in the direction of boc-land has been already de- 
scribed. Its expansion in another direction is so closely con- 
nected with the next branch of our subject that they are 
most conveniently treated together. The growth of the one 
was the extinction of the other. 

'• Family " was not a perfectly satisfactory name for the 
first class, but the description of the second class, resting on 
customary law, as "common" land is open to no such objec- 
tion. Better than any thing else perhaps, this name illus- 

1 Cod. Dip. CCCXIV. 
6 
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trates the advantage of clinging to general principles, and 
adopting comprehensive classifications in all questions of 
Anglo-Saxon law. The effort of most writers on the subject 
has l>een to support some one special form of organization as 
the typical Anglo-Saxon eommunitv, — the unit of a compli- 
cated system. The authority of Kemble is given for the 
mark, which is. in a measure, supported by Dr. Konrad 
Maurer. Dr. Gneist. followed by Professor Stubbs,* rejects 
the mark as the l)asis of the English polity, while the latter 
adopts the township as the constitutional unit. It is not 
within the province of this Essay to discuss the title of the 
town>hip to the place of constitutional unit, but the authori- 
ties Certainly do not ju>tify its acceptance in preference to the 
mark <»r anv other commuiiitv as the unit of the land svstem. 
The mark, the township, the vieus, in certain caj^es the viil, 
the hundred, the thoq)e or dorf, were uU what are now 
termed village communities. Throughout all these organiza- 
tions runs the one abiding principle of community of land ; 
in all of them existed, primarily at least, the kinds of land 
mentioned bv Sir Heurv Maine, — house, arable, and wild 
land ; and in all cases the land was held bv the community 
in a corporate capacity. The community in its purest form 
had the title vested in itself: but many communities unques- 
tionably grew up on the folc-land, the title being then vested 
in the state ; on the crown lands, the title l)€ing in the crown ; 
and on the private lands of the king or other large proprietor, 
the title being in the king or in such proprietor. In the la»t 
case, the commoners were presumably tenants of the Lmd- 
owner. This was one efficient cause in hastening the 
downfall of the independent community. The organization 
of the dependent communities was nevertheless, in all their 
complicatetl intenial relations, the same as that of the old 
independent community. Fur the present, it is sufficient to 
take only the latter for consideration. Before proceeding 
with this investigation, it is a necessarj* prehminary step to 
distinguish the lands of the community from the folc-land. 
The analogy between them is obvious and mi:»leading. An 

^ Cocut. Hist. L p. S3, Dott. 
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example from modern times best shows the difference. Here 
in America exist, side by side, the lands of the United States, 
the knds of the States, and the lands of the municipalities 
and townships. The land of the State, the municipality, and 
the township, are private, as compared with the land of the 
United States. As the land of the State is to that of the 
United States, as the land of a corporation or town^liip is to 
that of the single State, so was the land of the Anglo-Saxon 
community to the folc-land. Anotlier characteristic wliich 
makes plain the distinction between the common and the folc- 
land is the different method of treatment employed in the two 
cases. TIk' lands of the folc, or people, were treated as reve- 
nue-bearincr lands, as the national fund to which no individual 
bad an inalienable right of separate enjoyment. The lands 
of the community were enioved bv all in the same wav, bore 
no revenue except the rights of user, and every commoner 
had an inalienable right to the enjoyment of a definite 
amount in severalty for a given time. 

The existence of so-called village communities in England 
has been proved by the researches of Maine, Xasse, Kemble, 
Maurer. and others, and is now accepted by all leading authori- 
ties. Their organization and internal construction and relations 
have all been a subject of the most thorough investigation, 
and any further discussion on this point would be superfluous. 
The way in which the communal lands were absorbed by 
families and individuals has been traced in detail in Dr. G. 
L. von Maurer's admirable " Einleitung." That work treats 
. almost exclusively of Continental development, but it cannot 
be doubted that the process was nearly identical in England. 
When Tacitus wrote, the house-land was already, in great 
measure, private property ; the arable next became so, and 
last, the waste. In strict accordance with this order, the 
ordinary example of the communal system which has survived 
is in waste or wild lands. A few cases, comparatively speak- 
ing, have also remained to us of the community of the arable 
land. It is perfectly clear that the hereditary right to an 
allotment for a term of years was easily converted into an 
hereditary right to a certain parcel of land. The difficult 
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point u to explain the formation of large estates, the most 
potent destroyers of the Germanic communal system.' This 
was chiefly brought about by the right of redemption' from 
the Wiuste. There is no time within the hi»toric period at 
which difference in rank and wealth did not exist to some 
degree. The rich member of the community, the owner of 
many slaves, in the exercise of his rights, redeemed land from 
the w;iste much faster than his poorer fellow-commoners. 
Conquest, too, was an important factor in the problem ; 
for the leaders, the kings, and the crown obtained much 
larger estates in the conquered territory than the average 

freeman. Books, introduced bv the church, and occasional 

• 

sjales, all contributed to swell the current. The large 
e^tates, once started, grew rapidly. Their development 
was the development of the estates of individuals, of family 
estates ; and it was owing to the growth of the large estates, 
by additions from conquest, sale. «S:c., consisting sometimes 
wholly, sometimes in part, of lands not communal, and 
free from communal burdens, which raised one free man 
above another, and thus developed the lord of the middle 
ages and destroyed the old Germanic community, based on 
the system of small freeholds and equality before the law. 
Here, therefore, the growth of the old family estate, now the 
estate of the indi\idual, and the destruction of the communal 
system by the large land owners become coextensive. Meo 
found themselves the possessors of estates which they were 
unable to cultivate bv slave labor. Sometimes these estates 
consisted of outlying lands ' in the same community, and very 
often must have been land^ scattered amon*^ manv communi* 
ties. In either case the utland of the proprietor needed cul- 
tivators. As estates grew, population increased, and the 
ancient communal system afforded no relief to the poor free* 
man, whose inherited !»hare of a share no longer sufficing for 



> See oo tbii V. M«urtr. Linlcituny. pp. 2^>S-214. Rnh, BentfldAlwi 
pp. lOS-106 

» V. Maar»r. Elnltiiuns. pp. 15^1*^. 

* Tht Und« ctiJttTate«l bj tht loH»' lUrei . and the o*iT!.rinir Undt. ar« r«> 
•pMtiTelj lh« Unds known •§ inUnd tod atlnnd. Th«>y arv rtftrrtd to fr»> 
queotlj in th« cluinen. S«r« Cod. Dip .EG, DCCCXXI. 
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his needs, naturally turned to the great proprietor to obtain 
the land which neither the community nor the family could 
give him. The large land-owner was thus enabled to work 
all his land with profit. Lauds were rented to freemen at the 
close of the seventh century, as appears by the laws of Ine.^ 
'* If a man Jigree for a virgate of land or more, at a fixed rent, 
and shall plough it, if the lord wish to yield him the land for 
rent and service, it is not necessarv for him to take it if he 
will give him no house, nor shall he lose the land." The 
system of leasing land for fixed rent and services had, in 
Ine's time, become sufficiently general to demand special 
legislation. The personal relation between prince2)s and 
comitea was fundamental in militarv affairs. With the intro- 
duction of services in lieu of rent, the step was a short one to 
extend this principle of personal relation to tenures of land. 
In fact, in the same code, it appears that a freeman was liable 
to a fine for working on Sunday without his lord's permis- 
sion,^ and that if a man left his lord without permission and 
went into another county he should pay a fine.* The re- 
sponsibility of the lord, instead of the personal responsibility 
of the freeman, is apparent in the law against Sabbath break- 
ing. In Alfred's time the powers of the lord had made such 
progress that legislation had become necessary to preserve 
to every freeman the right to seek a new lord.* In -ZEthel- 
stan's time still further progress had been made. Alfred*s 
law as to the right to seek a new lord is reiterated,^ and it is 
made incumbent on the family to provide lordless members 
of the kin with a lord.* This course of legislation represents 
fairly the decay of the communal and free spirit, and the 
establishment of the principle that every man must have a 
lord. The substitution of the lord for the community in 
judicial affairs is more appropriately treated in another por- 
tion of this volume, but a similar substitution in the land 
system preceded it. It is only necessary here to discuss 
tw^ points, — the nature of the estates thus held of a lord by 

i Ine, c. 67. « Ine, c. 8, § 2. 

s Ine, c. 39. « Alfred, c. 87. 

* ^thelitan, HI. 4 ; and IV. 5. • .£theUtan, II. 2. 
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freemen, and the manner of substitution of the lord for the 
community in the proprietorship of the common land. 

The estates of utiand held bv freemen mav be mo^^t con- 
ciselv and exactly descril>ed as unbooked iaenf. That is, 
thev were estates of which the title was vested in the lord, 
while the actual possession was conferred on the tenant by 
jiome oral form of investiture. These estates were probably 
held at fir>t, as Ine's law sucrgests. at a fixed rent in money 
or kind : but in a semi-bnrbarous conimunitv rents could be 
much more easily paid and collected in the foi*m of sernces 
than in any other way, and tlu* latter metluxl no doubt pre- 
vailed. In another law of I:ir*s. the rent to be demanded 
from a certain amount of land is fixed.* In the '* R -ctitudines 
Sin'juLiruiu Ptrsonarum.*'- it is said that the services of the 
i/tf'ur weie lieavy, lijfht, and nioilerate in different places, and 
the elaboiate laws of William in this direction show that the 
needs sot:ght to !>e remedied by «uch legislation were as crying 
as ever.' The general similarity of the ser^•ices renuired, and 
the innumerable local variations, may be gathered from an ex- 
amination of the »er\ices of the tenants of Hvs>e'>um twice 
given in the charters,* as well as from the "Rectitudines"* 
already cited. The inference to be drawn is, that rent in the 
form of services was practically arbitrary, and dependent solely 
on the will of the lessor. The only protection po>sible at so 
earlv a staee of civilization would be that afforded bv custom. 

The phnwe ** unbooked " is of importance. It has been 
usual to mix all laens together, a.s if no distinction existed 
among them. The ordinary In en from lord to man has just 
been described as dependent on the will of the lord, and pro- 
tected only by custom ; while a laen by book, on the other 
hand, was held in exact acconlance with the terms of the 
instrument, and protected by the sanctity of the charter. 

*' Then is three hides of the land which Oswald, arch- 
bishop, booketh to Wynsige, his monk, so as Wulfstan, his 

» In*, c. 70, 1 1. • Rect 8. P., c i. 

« Will. I. c. ». and III 5. 

« Cod. Dip.. MLXXVII.. DCCCCLXXVIL 

* Scfanid, GttttJt, p. 8TI, ff. 
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father had it with the witness of the chapter at Worcester." ^ 
Auain: "Then is three hides of the land which Oswald, 
archbishop, booketh to Eadric, his thane, both nearer tun and 
farther, as he before had it for laen-land." *^ In another grant 
of Oswald's to his client -^Ifsige: "Also we write to him the 
croft within the hedge, which is by the East of Wulf^ige's 
croft, that he mav have it as freelv for boc-land, as he before 
had it for laen-land."^ These extracts prove the existence of 
unbooked laens, and of an important distinction between them 
and booked laens. The object of converting laen-land, pure 
and simple, into booked laen-land. was evidently the fixity of 
tenure caused bv the reduction of the terms to writincr. This 
is clear from the fact that the laens were taken on the same 
teims as under the purely customary tenure ; and a book was 
simply futile if it did not alter the old relation in some way. 
The terms of the lease were not altered ; therefore the onlv 
object of the book was to make the maintenance of the for- 
mer terms more secure. In the laws already cited, the re- 
sponsibility of the lord for the man. the reservation of the 
right of changing from one lord to another, and finally the 
absolute necessity of having some lord, all indicate the im- 
mense control exercised bv the lords over their tenants, the 
quondam freemen who held their laens. The same view is 
borne out by passages in the charters. Towards the end of 
the ninth century (A.D. 880), Duke JEthelred* grants cer- 
tain lands to the church, and, in augmentation of the gift, six 
men and their families ; " ut sine contradictione alicujus no- 
bilis vel ignobilis, semper ad terram aecclesiae supradictae 
pertineant." This is the first instance, in the charters, of 
the grant of men and their families, and of the principle that 
men could be " adscripti glebae.'' It does not appear here 
to what class the homines granted belonged ; nor is this of 
consequence. There is nothing to show that they were 
slaves; indeed, it may be fairly concluded they were not, 
for when slaves were intended, it was usual to say so. 
It is therefore evident that, in A.D. 880, freemen of some 
class were granted by book, and were made "adscripti 

1 Cod. Dip. DCXVI. « Cod Dip. DCXVIL 

• Cod. Dip. DCLXXIX. • Cod. Dip. CCCXT. 
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glebae** at the will of the grantor. About the same 
period, the expression fasallui ^ or va$allu% appears in the 
charters* — a hint of the changing relations in the cororou- 
nitj. In a grant of A.D. H^^ men are given with the lamU 
and again in A.D. 002.- There is aUo a grant * in A.D. 07.5 — 
marked a forgery by Mr. Kemble — which speaks of hinds 
granted '*cumoctodecim servis, et sexdecim villanis et decern 
bordis." In another grant of A.D. 9S7. also marke<1 a forger}% 
the rii^ht to seek a secular patron is specially given by the 
grantor.* In siill another forgery,* of a much later date 
(A.D. lOol), there is a grant of lands to Croyland. with 
the reeve, the smith, the carpenter, the fi?herman, and a 
variety of others, presumably farmers. In a small way, this 
18 a good example of the suljstitution of the lord's tenants 
for the old Gtrrmanic freeman, with hi< hereditarr status in 
the community. In late charters, written in Saxon, the 
expression, '^ mid mete and mannum,** is of constant recur- 
rence, showing the ultimate establishment of the ** adacripti 
glebae " principle. Tlie history of the large estate, the his- 
tory of the lord and tenant principle, is the history of the 
decline and degradation of the body of freemen which had 
primarily formed the state. In relation to land, the stages 
of the downward course mav be brieflv indicated as the 
period when one freeman rented an estate to another; when 
one freeman assumed a legal responsibility, and a correspond- 
ing control over other freemen ; and when one freeman 
bought and sold other freemen with his land, and bound 
them to it. These were the powers gradually assumed by 
the great land-owners ; and the un)>ooked laen dependent on 
their will gradually became the estate of the once free tenant. 
^ This brings us to the second point, the substitution of 

I Cod Dip, MLXXX.. CCCCLXn . DXXXIV. 

• Cod. Dip. CCCXV. and MLXXIX. 

• Cod. Dip. DLXXXVII. 
« Cod. Dip. DTLn. 

• Cod. Dip. DCCXCV. It ii otual to find the occurrfnc* of phrmf«« tnd 
eiwtoma in forfrd chantn a few jean anterior to the time when tber cam* isto 
setnal txittence. At the eaHie«t charter cited on this point it clesiiy frnotiM, 
tbt tobtcqutnt forfenet probablr do not unfairly repret«nt a ▼cnuMt Ufni 



THE ANGLO-SAXON LAND LAW. 89 

the lord for the community. In a general way, it may be 
said that this substitution was due solely to the rise of large 
estates, which owed their existence to unequal powers of re- 
demption, to conquest, sales, grants, and possibly, in the tenth 
and eleventh centuries, to commendation with land. In a com- 
munity such as has been already mentioned, where the title 
was vested in the crown, the state, the king, or some other 
individual, and not in the community itself, the process of 
substitution was never necessary. The title was alwavs in 
the crown or lord, as tlie case might be ; and the community, 
which had grown up on the land, had merely acquired cer- 
tain prescriptive rights, exactly similar to the communal 
rights in independent communities. The title was in the 
lord ; the rights ran T\'ith the estates held bv his tenants, or, 
as in later times, his serfs. The same legal situation was also 
brought about in so great a majority of the cases of indepen- 
dent communities that it mav be called universal. In order 
to understand how this was done, it is necessary first to get 
an idea of a freeman's estate at as early a period as may be. 
In A.D. 819,^ there is a grant to Croyland, by one Fregisl, 
a soldier. The charter is marked by Mr. Kemble as a forg- 
ery, but the description of the estate granted is repeated 
in the same words in three or four Crovland charters; 
and, whether this is a forgery or not, an estate probably 
existed corresponding to the description, which is as follows : 
"... totum manerium meum et villam de Langtoft, et in 
campis ejusdem villae sex carucatas terrae arabilis habeutes 
in longitudine XV. quarentenas, et IX. quarentenas in lati- 
tudine, et centum acras prati, et sylvam et mariscum duarum 
leucarum in longitudine, et aecclesiam ejusdem yillae, et XL. 
acras prati de eodem feodo in campo de Deping." Another 
example is of a similar gift to Croyland. ^Ifgar grants,' 
in A.D. 825, " manerium meum de Baston cum quatuor caru- 
catis terrae arabilis * * . ; et XLV. acras prati ; et mariscum 
. . . Et aecclesiam villae, et unum molendinum, et dimidium 
alterius molendini, et totam piscariam meam in aqua a prae- 
dicto molendino versus occidentem." The first of these 
grants appears to be the case of a dependent community 

» Cod. Dip. CCXm. « Cod. Dip. CCXXL 
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the second, of lands lying in an independent community. 
The central and most important part is the er^fi or f'>/t — the 
frum-itdl of Ina's law — lying within the hedjre, as described 
in Oswald's grant to Wynsig, quoted above.* Then comes 
the arable land, the meadow for pasture, the marsh and 
woodland, the fidhing and the hunting. A lai-ge estate 
was. in the main, simply the unlimited extension of such 
estates as these. The principal proprietor, having obtained 
all the arable and house land in the variou> wavs already 
pointed out, had therel»y secured the rights belonginc: to 
all this land in the wild and waste. In earlv times, these 
were ri;^'!i:> allotted, as has been sai«l, in proportion to the 
amount uf arable, and they obtained generally on all the 
con]m«»n. land>. By the de>criptions above cited, it will be 
seen tiiat a revolution, >imilar to that which had taken 
place in the rights to arable lands, had likewise taken place 
in the rights over the waste and wild lands. Instead of 
rights pertaining generally to all the land held in common, 
the owners of arable had acquired certain parcels of the wild 
lands, definite in amount, and distincniished from the mass of 
communal property-. The lord who had acquired all or most 
of the arable had likewise acquired all or most of the wild 
and waste land. The title in such land having passed from 
the community, and the community ha\*ing changed from 
freemen to tenants, nothing remained to the holders of the 
lord's utland — that is, of the tenant estates — but the privi- 
lege of exercising, on the land of the lord, the rights running 
with their Und, and which thev had formerlr exercised over 
their own communal property. In a dependent community, 
the title had ahvavs been in the lord, and the rit^hts were 
purely prescriptive. In an independent community, on the 
other hand, the title to the wild and waste lands had shifted 
from the community to the lord ; and nothing was left to the 
commoner but the exerci>e of certain rights, to aU intents and 
purposes, of no more force or of no better title than the prescript 
tive rights of the dependent communities. In this way were 

the lands of the manor substituted for those of the communitr. 

• 

lo this way, the waste and common of the community becAOM 

^ Vldt imprm, p. 87. 
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the lord's waste, and gave bii-th to the long controversy of 
enclosure on the one hand, and the maintenance of the full 
rijrhts on the other. This was the historv of common land in 
the great majority of cases. Instances were doubtless not 
wanting in which the lord or chief proprietor never obtained 
control of the aral)le lands. To cases of this last description 
the examples of community in arable land, which have sur- 
vived to the present day, may be attributed. Still oftener, to 
judge by the modern examples, the wild and waste lands 
never lost their communal character, in the broadest sense 
of the terra ; and the title remained vested in the communitv. 

The last clav<s of lands not held bv books — the folc-land 
— has now been reached. 

The researches of Allen and Kemble fii-st determined the 
true meaning of the expression " folc-land." The obvious 
meaning of the word was also the right one, — the " people's 
land," which belonged to the people in their collective 
capacity, forming an organized whole known as the State. 
This, the only correct view, has been best expressed by 
the first of German writers on these subjects. In the " Ver- 
fassungsgeschichte," * Dr. Sohm says: "The folc-land rests 
on the principle in the constitution that royal and public are 
not the same thing ; that the king, not alone, but only at the 
head of the whole body of the people, represents the public 
power ; that, therefore, the public objects are the objects of 
all, and the public property the property of all." What was 
the origin of this public property ? Mr. Freeman * concludes 
from a passage in Caesar ^ that folc-land even then existed. 
The passage referred to can hardly be strained to support 
this meaning ; but it will bear the interpretation that all lands 
at that time were common lands, — the lands of various com- 
munities, — and dealt with as such. This distinction is not 

^ Vol. L p. 84. Dr. Sohm omits an interesting case, which shows the powers 
of the Witan in all grants of folc-land by the king. Cod. Dip. CCXL. Lands 
were claimed as unjustly booked, ** Quia cum recta libertate facta non esset, 
quia in fbgatu ejus (Baldredi regis) conscripta et concessa fuisset." 

' Norman Conquest, I. p. 67, note 4. Cf. also Von Maurer, Einleltung 
p. 84, ff. 

* Caesar, De Bello Gallico, VL 22. 
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a merely verbal one. The conception of a g^at territory 
like the folc-landY forming a species of national fund, and 
representing the national property, could hardly at that early 
time, as it did later, have existed as a distinct conception. 
Something was needed to give to the people, collectively, a 
sense of ownership in the large tracts of land then unoccupied. 
The proximate causes of this sense of ownership which led to 
the conception known as folc-Iand were migration and con- 
quest. England was won by hard fighting; and, after every 
man and everv communitv had obtained all thev des^ired, much 
still remained. This was as truly the land of the people, and 
as mucii :Ltf fruit of their labor, as the shares thev had alreadv 
received. Ou the e<»ntinent, the unoccupied lands fell to the 
crown. ^ In En.rland, the king had a large share of the con* 
quered territory as an individual, and still more annexed to 
the crown ; but the larger portion of the conquests remained 
unshared and national property. The primary use of folc- 
land, according to Bede's celebrated epistle to Ecgberht,* was 
to reward soldiers. This was obviouslv a national use and 
benefit. With the growth of population, more and more folo- 
land was probably taken, not only by individuals, but by en* 
tire communities ; and thus was the national property occupied 
by people who had no title to the land, and with no resulting 
benefit to the State. The ob\ious wav to utilize the land 
thus occupied wa« by drawing rent, which, in this case, was 
but another name for taxation. Taxation, it has been already 
said, outside of the trinoda neceuita^ consisted in services to 
the king, and to this all the folc-land was liable. Folc-land 
thus became the ager veetigalis of England.' The title was 
in the State, the usufruct, on certain conditions, in the occu* 
pier, and the only power capable of dealing with this land 
was the people in their collective capacity, or through their 
representatives. A well-established function of the king or 
other leader was to distribute the conquered lands; and in 

1 Roth, BeoeflciAlvetcn. p. 203. S. ; V. MAurvr. Einleitnng. p. M, fl. 
' B«da«, Opera Minorm: Ad Ecgbcrhtum Antittitem. {{ 11, 12. 
• K. \Uartr. Kntiichc Uebtrtchau. p. 10*^. Tliat ttrricM wtrt tbt ttpMisl 
ebftracuhjticfl of folcUoJ, Mt Cod. Dip. CCLXXXl. 
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this capacity, therefore, with the witness and consent of the 
Witan, in theory certainly the representatives of the people, 
he dealt with the folc-land. This was equally true in freeing 
lands from services, and in restoring them. In both cases, the 
consent of the Witan was requisite.^ 

Folc-land taken as a whole is easy to understand ; it is in 
discussing the nature of estates of folc-land that the difficulties 
begin. The authorities which throw any light on this point 
are unusually few, and the information they contain is scanty. 
By the will of Duke Alfred,- it is determined that estates of 
folc-land existed ; that they were held by private individuals, 
and were not heritable nor the subject of devise. The im- 
portant passage from which these facts are derived runs as 
follows : •' and I fjrant to Aethelweard, mv son, iii hides of 
boc-land . . . and if the king will give him the folc-land in 
addition to the boc-land, let him have and enjoy it. If not, 
then let her [his wife or daughter] give him whichever she 
pleases, either the land at Horsalege or Langafield." Not 
only the four points already mentioned are here at once 
apparent, but it is evident that neither the provision in the 
will nor the fact that the legatee was the testator's son was 
of any legal value in giving a title to the folc-land. By a fun- 
damental principle of law the folc-land reverted to the state, 
while boc-land followed the provisions of the book. This 
conclusion suggests an interesting comparison between -the 
English estates of folc-land and boc-land on the one side, and 
the Prankish land-grants of the same period on the other. 
The Merovingian gifts of crown lands were private and heri- 
table estates ; when once created, confirmation was not neces- 
sary to prolong their existence, and was sought merely as 
evidence of the rightfulness of that existence.^ The Carolin- 
gian benefice, the successor of the Merovingian gift, was 
on the other hand an estate which lapsed on the death of 
either the grantor or the grantee, and confirmation was sought 

^ Cod. Dip. CCLXXXI ; Sohm, VerfaBSungsgeschichte, Vol. L p. SI. 

« Cod. Dip. CCCXVIL 

' Roth, Beneflcialwesen, pp. 210-216. Also, in general, Roth, Feudalitiit and 
Unterthanverband ; and contra, Waitz, Ueber die Anfinge der yattalltilt ; and 
Verfassungsgeschichte, Vols. II. and UL 
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because a new grant was necessar}' in order to create a new 
title in the holder or his heirs.^ The land conveved by the 
Merovingian grifc was conveyed in full and free property to 
the grantee. The Cirolinijian benefice remained the property 
of the gnuitor. In Eu;^Ii>h law the boc-Iand is essentially the 
same estate as the Merovingian, while the English estate of 
fulc-land, as shown in Duke Alfred's will, would seem to I)e 
the analogue of the contemporary Carolingian benefice. There 
is, however, hardly evidence enough to establi.sh a demonstra- 
tion of this theorv, and the estate of folc-land must therefore 
remain a i^roblem more or less undecided, but apparently fur- 
ni>hin,r aia>tiier iilu?»t;\i:iun uf the An;:rlo-S.ixon tendencv to 
follow the rapid devel«»pmcnt ui Franki.^h law only with tartly 
and unwilling steps. The estate of lolc-hind never became a 
favorite estate of Anglo-Saxon law. 

Estates uf folc-land, moreover, were not ill-ilefined masses 
of land scattered here and there in the national territorv ; on 
the contrarv, thev were as carefuUv boundel as anv other es- 
tates, and appear to have existed in the midst of other estates. 
In other words, the character of folc-land and its legal i>osi- 
tion remained for long periods unchanged. To demonstrate 
this, it is sufficient to examine those grants in which folc-land 
is expressly involved. In ^thclwulf 's^ celebrated grant to 
himself, the twenty manentei of folc-land there booked are as 
carefully bounded and described as any species of private es- 
tate could possibly be. Again, in the exchange* of folc-land 
for boc-lan<l, made by ^thelbert of Kent, the boundaries are 
exactly given. 

The es>ential feature of the estate of folc-land was the tax- 
ation of which it was the origin, and with which it was in- 
separably connected. It is not necessary to recapitulate here 
the argument ali*eady used to pn)ve this ; it is sufficient 
simply to mention it as, above all, the characteristic of folc- 
land. 

But one other form of folc-land remains to be con- 
sidered. This is the laen, to which reference has already been 

1 noth. B«n«flcuUwef«n. p. 410. ' Cod. Dtp. CCLX. 

• Cod. Dip. CCLXXXI. 



THE AXGLO-SAXOX LA^^> LAW. 95 

maJe.^ Professor Stubbs savs : " These estates of folc-Iand 
may have been for a life or lives, or subject to testamentary 
disposition, according to the terms of the grant." - Another 
passage^ leads one to suppose that Professor Stubbs considers 
folc-land to have been converted into book-land onlv when 
the estate created was an alodial and heritable estate forever. 
This opinion of the most eminent English authority has been 
selected as containing, in the must concrete form, the opinions 
in vogue. In this, as in many other cases, confusion has 
arisen from a misconception and misuse of the term laen. 
The Aniilo-Saxon laen was not a leasehold estate in anv 
sense of the word. The one distinguishing feature of a lease- 
hold is that it must be for a term of 3'ears, — for a definite 
and limited period of time. The time certain is of the very 
essence of any estate less than a freeliold. There is but one, 
and that a very late, example in all the Anglo-Saxon authori- 
ties of any leasehold properly so called. The inference is 
unavoidable that the Anglo-Saxons conceived of no estate 
less than an estate for life. Such an estate, it must not be 
forgotten, might be of the most precarious kind as an un- 
booked laen, or an estate of folc-land, so that the tenant, in 
exact language, held only on sufferance ; yet, notwithstanding 
this, if a man had possession, it was prima facie a possession 
for life. In some cases the tenant was liable to ejectment at 
any moment, in others he was protected by the strength of a 
book ; but, in the Anglo-Saxon theory, the estate was for life. 
The Anglo-Saxon laen meant simply an estate where the 
title and the possession were not vested in the same person ; 
that is, it was a loan of land for a greater or less period, — 
rent sometimes being received, and as often not. Such being 
the definition of laens there are two classes of them, — those 
which are held by book and those which are not. To the 
latter class belong the unbooked laens of a lord's utland, 
already discussed, and all estates of folc-land. In discussing 
them, it has seemed better to treat those estates held directly 
of the State as estates of folc-land, and portions of such 

1 llde supra, pp. 80, 87. * Constit. Hist L p 77. 

) Constit. Hist. I. p. 130. 
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estates underlet bv the tenants of the State as laeos. A 
position has now been reached bv this explanation in which 
an issue can be fairly made up with Professor Stubbs. He 
speaks of an estate of folc-land held '• according to the terms 
of the jjrunt." This is a self-contradiction : if the estate were 
one of folc-land, then there could be no grant ; and, if there 
were a ^^raiu in writing, then the estate was, ip»o facto^ 
book-land anil not folc-land. In the scattered instmces 
where ft>lc-land is expressly mentioned, it is always in an- 
tithesis to book-land. It occurs but once in the laws, but there 
in opposition to book-land.* Duke Alfred, in his will, marks 
the opi»o>ition between estates of boc-land and of folc-land 
by his lack of power to devise the latter.- The instances 
of convtri^i '11 ' are all familiar, and all contain the :^ame 
marked ••pjM.-ition between the two clas>es of land.* Book- 
land, in the onlinary acceptation of the term, unquestionably 
meant *' teira haereditaria," or *• terra testamentalis ; ** but 
no les:* did it mean a laen created bv Ix^ok. Indeed, where 
does Professor Stubbs intend to draw the line? An estate 
for two lives was, in most cases, *' terra testamentalis,** and 
always an estate of inheritance in Anglo-Saxon law. Is it 
therefore to be said that an estate for one life was an estate 
of folc-lanil, and an estate for two lives an estate of book-land, 
both being created in the same way, — very possibly by the 
same instrument.* An estate created bv book, whether a fee- 
simple or a laen for one life, was book-land, and remained so 
as long as it was held by virtue and under the terms of the 
grant. This theory runs directly counter to Mr. Kemble*s 
N-iews,^ a comparatively unimportant matter ; for, great as 
were Mr. Kemble's services to Anglo-Saxon law, — greater 
than those rendered by any other Englishman, — great also 
as was his knowledge, the results in the shape of scientific 
theory were meagre to the last degree. Every thing was 
mistv an<l confu^e^l. It is a much more serious matter to 
oppose such a writer as Dr. Konrad Maurer ; but here again 

» EJw I. 2. • Cod. Dip. CCCXVTL 

» Cod. Dip CCLXXXl 

* Schmid tupportt this diitinctioo. Ge»€tzc. p. 675, fl. 

* Of. Cod. Dip. CI.TTTl, • Sazoat, Tot L chap. iL sad ifl. 
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the opposition is to confusion of ideas ^ rather than to any 
definite theory. The distinction contended for goes tp the 
root of the whole system. By applying modern legal prin- 
ciples in the discrimination of the various Anglo-Saxon es- 
tates, it has been attempted to prove that under all the 
apparent' confusion a really logical system existed, elastic 
enough to embrace all the varied and apparently contra- 
dictory forms of Anijlo-Saxon estates. 

The estates of folc-land were obtained in the beginning 
by general and indiscriminate appropriation.^ This was nat- 
nrally a method employed chiefly by the more powerful 
members of the community. As Dr. Sehraid has pointed 
out,3 in all the cases where folc-land is expre:5sly men- 
tioned, it is owned by large proprietors, — the crown, the 
church, the king, or some duke or sheriff. Nevertheless, 
as time went on, small proprietors undoubtedly took estates 
of folc-land, and the numberless instances in the charters 
of grants differing from each other in no important par- 
ticular, represent, as Mr. Kemble rightly concludes,* the 
steady process of conversion of folc-land into boc-land. Dr. 
Schmid differs from this view,* aflSrming that the most 
probable course was conversion from laen land to boc-land, — 
another instance of the confusion arising from a non-appre- 
ciation of the true nature of a laen. Dr. Schmid and Mr. 
Kemble in reality agree perfectly on this point. All •. states 
of folc-land were unbooked laens, and no book laens were ' 
folc-land. If the phrase " unbooked " be added to Dr. 
Schmid's " laens," a general term results perfectly synony- 
mous with Mr. Kemble's " folc-land," even if not so exact. 

These estates of folc-land were sublet, as appears by the 
expression in -Ethelbert's charter : " cyninges folc-land quod 
abet wighelm and wulflaf."* Wighelm and Wulflaf were 
therefore lessees of the king ; and estates of this description 

1 Sec Eritiache Ucbenchau, Vol. I. pp. 102-127. 

3 Beda, Op. Min. ; Ad Ecgberiitum Antittitem, § 11, ft. Ibid.» Eiit. AtocL 
pp. 805-316. 

• Gesetze, pp. 676-678 * Stjconi, I. pp. 306, 807. 

* Getetzc, p. 677. • Cod. Dip. CCLXXXL 
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were laens of folc-land in the narrower sense, as opposed to 
the general and comprehensive expression of estates of folc* 
land. 

To recapitulate ; the folc-land« as a unit, was the national 
fund, — the common stock administered bv the kinjj and 
Witan conjointly as representatives of the whole State. The 
folc-land, as divided and held by individuals, was in its 
nature an unbooke*! laen ; not heritable; not devisable; 
alienable, in that the holder could grrant all the right and 
title posse^ised by him: capable of under-letting; and. finallr« 
the special and prinuiry tax-paying estate of the community.* 
It only remains to discuss, a^^ britrfly a«i possible, the ri-^hts of 
the king and people over the fok-l.iml. To enter upon a 
detailed pn^of to demon>trate that to the king pertained 
certain general rights in the wild land all over the kingdom 
is not necessarv. The existence of such ritjhts on the Con- 
tinent has been abundantly proved by G. L. von Maurer, Rocb« 
Waitz, Sohm. and others ; and Dr. Schmid,- Dr. Konrad 
Maurer.' and Professor Stubbs have affirmed the same fact 
as equally tnie in England. Instances occur in the charters 
of grants of these rights wiiich entirely bear out this theory.* 
One of the suits ^ in the Appendix concerns these rights, 
which the king had granted to a bishop. The bishop brought 
suit to restrain the ealderman from as^^erting certain public 
rights of pasture which conflicted with the bishop's grant. To 
the people therefore belonged also certain general rights on 
the wild or waste folc-lands, as is apparent by this suit* 
These rights of wood, pasture, water, &c., were in strict 
analog}' with the communal rights, as were the royal rights 
with those of the king or lords on the Continent. They bare 
endured in England until a late period.^ 



1 This Uic lUtemenc is at TartAncc with the Tievf of Dr. Schmid f< , 

p. 678). Tht able anrument of Dr. Konrad Maurer on this point, alrtadjr r»> 
fvrred to in lapport of Mr. Kemhle. tuttaini the theorr htrt adraaced. Dr. 
Sobni'i adherence to the tame doctrine is lutBcKfnt to make th« s«ftl«a«Bt 
final. 

• Schmid. Getetze. pp STo-oT**. • Kri:iK*he Uebertdiao, pp. 102-lOT 
« Cod. Dip. LXXXVI.. CCCVI.. DCCXWH. 

• Cod. Dip. CCXIX. See Appendix. No. II. 

• Difbjr, Hist, of tlit Law of Real Proptrtj. p. 9. 
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Such being the characteristics of folc-land, as far as can 
be known, its history and ultimate fate may be readily and 
briefly sketched. Bede*s complaint in the early part of the 
eighth centurv is, that the fole-land had even then been so 
far absorbed by religious corporations and other's, that noth- 
ing was left with which to reward the defenders of the 
countrv. At this comparativelv earlv period the church was 
the great enemy of the national property, but laymen were 
not slow to follow the example of the priests. A large pro- 
portion of the first gmnts are made *' jure aecclesiastico," or 
"ad jus aecclesiasticum." A grant ^ of lands in A.D. 736 is 
made ''ad construendum coenubium." and in the indorsement 
it appears that this was a grant '• ad jus aecclesiasticum ; " 
so that estates of boc-land ''jure aecclesia:>tico " were estates 
conditioned to found a religious establishment or perfoim 
some similar religious dutv. It is the ne<]:lect of this condi- 
tion which especially calls forth the invective of Bede. Ap- 
parently, about the same time, an effort was made to enforce 
this condition by retaking the estate on non-fulfilment ; ^ and 
in one of the cases given in the Appendix,* a grant of the 
king, without the authority of the Witan, is annulled, with 
the same general object of protecting the folc-land. That 
grants of folc-land made in the regular way to either the 
church or the courtiers diminished in number or extent, how- 
ever, cannot be gathered from the charters ; on the contrary, 
such grants become more and more numerous with each suc- 
ceeding reign. As the royal power grew, and the government 
became more centralized, the natural tendency was to throw 
the control of the folc-land more and more into the hands of 
the king. The establishment of the Danish rule under Cnut 
exhibits, in a few instances, a very significant change in the 
form of the grants for which the centralization under the 
Wessex kings had undoubtedly prepared the way. This change 
is in the mode of acknowledging the advice and consent of the 
Witan, and began apparently by directing grants of folc-land 
simply by a writ in the ordinary form addressed to the shire* 

i Cod. Dip. LXXX. « Cod. Dip. XLVL. DCXCEL 

* See Appendix, No. 18, or Cod. Dip. MXIX., CCXLV. 
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moot.' Tliere are several instances of these grants bj simple 
writ« and without the concurrence of the shiremoot« but there is 
only one genuine case of a ivTit directed to the whole Witan 
of the Xiition.* The exception in Cnut's reign became the rule 
under the strong Xorman influences of Edward the Confessor*^. 
The course of legishition in regard to fines, confiscation, and 
escheats, has alreadv been examined. It has been seen that in 
this resi>ect the power of the Witan was recoijnized even in the 
days of the Confessor ; but the conquering power of William 
broke down this defence against illegal and unjust confisca- 
tions of property. William, however, always paid at least 
an outwanl deference to the native laws and customs ; and, 
if he found it so easy and safe a matter to disregard the pop- 
ular riirhts in a question ^o \Ttal as that of forfeiture, it mav 

7 1 m 

readily be <upix>sed that the principle of the popular or State 
ownership in such folc-land as still remained offered no r#- 
sistance. In fact, it had practically cease<l to be of any force 
under the Confessor, as appears by the introduction of the 
system of authorizing and legalizing grants by means of a 
simple vrrit. What had happened to the Continental tribes 
six hundred years before, now happened in England. The 
i Still unoccupied land passed from the people to the crown. 
The monarchical and centralizing forces of the age proved too 
strong for the old Germanic principles in this as in othtr 
cases. The people's land, in William's time, is no longer 
heard of. The folc-land had become the terra regU, 

The second of the two principal classes, and one utterly 
different in its origin from those already described, alone 
remains to be considered. As the others were the off- 
spring and the pure growth of popular customs, boc-land is 
the offspring of the church and the enemy of custoois, TIm 
estates thus created rested upon written m?«truments called 
bv the Saxons '^ books,** and it will be necessarv to a clear 
discussion to first examine briefly the book itself. 

« Cod Dtp IXXXXXL. DCCL\1I.. MCCCXIX . MCCCXXUI., MCOC- 
XXV. 

• Cod. Dip DCCL VI.. MCCCXX VI. Thit Utter ch«rttr it b/ no 
from fttspicicA. 
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Proof of its introduction by church influence would be 
superfluous. Mr. Kemble accepted the fact long since, and 
it has not been disputed. Indeed, the evidence lies on the 
surface. The most careless inspection of the charters is suf- 
ficient to discover the religious forms persisting to the latest 
times, and to show that the exclusive object of all the early 
grants was the enrichment or endowment of the church. Nor 
are the causes far to seek. The church was civilizing and Ro- 
manizing in an eminent degree, and there was beside a power- 
ful motive which impelled them to push zealously the arts of 
civilization in all matters relating to the conveyance of land. 
Under the old Gtrrmanie svstem, brouofht bv the heathen 
Angles, Saxons, and Jutes, from their forests, no way had 
been devised for clerical acquisitions. What with the claims 
of the familv, the community, and of tlie nation, and the non- 
existence of wills, there was no room for the church under 
the existing methods. Books were in their essence a mode 
of transfer, and their introduction was rendered less difficult 
than it would otherwise have been, bv the fact that transfer 
was not a new idea among the Geimans. The adfathamire 
of the Salic law is an example of one Teutonic mode of con- 
veyance; the rfe CArene-crifrfa, of another: and the indications 
in the Anglo-Saxon charters point to a similar procedure. 

Before the introduction of documents, parties went to the 
land, accompanied by chosen witnesses, and the transfer was 
completed by the actual taking possession of the grantee or 
vendee.^ There was no judicial proceeding, such as came in 
subsequently with the introduction of documents. The local- 
ity of the traditio was first lost by gifts to the church ; and 
the traditio at the altar gradually absorbed even the name of 
investiture. Scattered provisions in the laws ^ in regard to 
witnesses, and the language of the books ^ in one or two in- 
stances, prove that in England, as on the Continent, the old 
procedure by personal investiture in the presence of witnesses 

1 In thit brief sketch of the ancient mode of conveyance, I have followed 
chiefly Heusler's able work on the Gewere. See Die Gewere. pp. 7, 9, 10, 11, 
13, 16, 20; aiso Sohm, V. G., VoL I. 525, fE.; Von Bethiiiann-Hullweg, CivJ 
Process, 4*J8. 

3 £. G.^^thelred UL, 3. • Cod Dip. LU. and CLVIL 
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once existed ; but the books had so far superseded the old 
method as a means of transfer that, in historical times, traces 
of even the later stage of development — the placing tlie bo<»k, 
a turf, or >ome other svmbol on the altar — occur onlv in a 
few early cases.^ The main object of the new system of 
b<x)ks was to secure better and more endurinq: evidence, bv 
the superior nature of which, and by the solemnity and sane* 
titv of a written instrument, sicrned bv numerous witnesses, 
the chiiins of the commuuitv, the nation, and, above all, of 
the family, were to be most effectually baiTed. 

Mr. Keml)le divides a book,^ as di^tin^'ui-hed from a will, 
contract, or synodal decree, into six part>. — I. The Invoca- 
tion ; 11. The Proem: III. The Grant; IV. The Sanction; 
V. The Date ; VI. The Teste. The fii*st. svcnn.l, ai:d fourth 
of ihe>e divisions are purely religious, and require no detailed 
examination.' Five and six are merelv formal, useful onlv in 
questions of chronology and genuineness, or aa proof of the 
presence of a Witan. The third division ia the grant, which 
contains all the important legal matter of the charter. Be* 
fore discussing the grant, it will be well to >ke:ch briefly the 
general historj* of the book as a documentar}* whole, and its 
various changes in the period from -Ethelbert to Edward the 
Confessor. Down to the time of the Wessex supremacy, 
the books present great diversity both in the manner and 
kind of grant ; and the religious portions of the books are 
short and simple. From the time of Alfred, the character of 
the books changes very noticeably, great samene^s taking 
the place of the former variety. One charter in arrange- 
ment and language so closely resembles another that, in the 
case of Bishop OswaM's granu, and even of all Edmund*s« 
it seems prol>able, as Mr. Kemble sugirests, that blank 
forms were used, to be filled up simply with the name of the 
grantee. The religious portions of the grant increase im- 
mensely both in obscurity and verbiage, until, during Dun* 

i Ox! Dip XII . XXXVII . CIV . CXI V . CLXXVH . MXIX. Tht 

inttancY of placinic A turf on :r.« altar if in a furirr^l cliarti-r. A.I) 799. 

* Co'l. Dip . Intro«luctton. p ii. 

' On* or two cm»e« of a trni|M>ral lanctioo occur, but onl^ lo forgtd 
ukd for tb« btotSi 0^ tb« church. 
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Stan's period, they become little more than magnificent non« 
sense, written in verj' bad Latin. The facts of interest in legal 
history to be drawn from the books at this time are very few. 
With the advent of Cuut, and in the subsequent reigns, the 
charters again become simple ; and there is a very healthy di- 
minution of bad paraphrases and doubtful extracts from tlie 
Vulgate. The private grants increase in number ; and, were 
it not for the general air of Xorraan influence and monkish 
fraud which sui-rounds everv thini? connected with Edward 
the Confessor, the charters of his reign would be almost as in- 
teresting as the earliest ones. It is very striking that, in all 
the^e centuries, there were no fundamental legal changes in 
the books, and scarcelv anv new clauses. It was sometimes 
deemed necessary to insert a clause ^ barring other charters, 
and declaring such other charters null and void ; and this 
was almost the only innovation on the earliest form. 

The grant usually begins by naming, either in the first or 
third person, the grantor and grantee. Any free man or free 
woman ^ could be either a grantor or a grantee,^ and was enti- 
tled to appear in either capacity ; so, too, was any religious 
corporation, and any dignitary, noble or royal, spiritual or 
temporal. Grants also could be made by which land was 
conveyed between membei's of the same family.* As every 
one who was free was capable of making a book, so was the 
law equally liberal in the subjects of grant. Xot only lands, 
and all the rights, privileges, or immunities connected with 
them, were made, uidividually and collectively, the subject of 
written grant, but also every description of personal property, 
and revenues arising from ships * and the like, were conveyed 
in this way. There was always a consideration expressed, in 
most cases of a purely religious kind : " pro remedio animae 
meae," ^^pro redemptione criminum meorum," and similar 

1 Cod. Dip., E. G., MCCXVn. 

2 For the staitu of women at exhibited in the books, vicU infra, p. 118 £f. 

s Tliere it no evidence to contradict this general statement. I have found 
DO case of a grant to a slave. " Cliens." which sometimes occurs, appean U 
be used in the same sense as " minister." 

« Cod. Dip.. E. G.. CCXXIX. 

* Cod. Dip. LXXVIIL, MCCXXXIX.. 
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phrases, are the most usual forms. In some cases, the con* 
sideration was, in modem language, a purely valuable consid- 
ei-ation ; and, except for the formal religious invocation and 
proem, books of this sort differ in no essential respect from a 
modern conveyance. In many cases, the valuable considera- 
tion is united with a religious one ; but this does not practi- 
cally change the legal significance of the instrument. The 
estate conveyed is always carefully expressed ; and the nu- 
merous limitations, of which examples arc found, ser\'ed to 
create a great variety of Cbtaies, which correspond very 
nearlv with some of those familiar to the law tonlar. The 
estate most commonly conveyed was the largest possible, and 
correspoiiils almost exactly to our estate in fee-simple : 
'•quam i> semper posMtleat et post se cui voluerit heredum 
reiin([uat *' ^ is one of the simplest forms. A more elaborate 
example is as follows : ^' Liberam per omnia habeat potesta- 
tern ad habendum, possidendum, perfruendumque seu ven- 
dendum aut commutaudum. vel cuicumque ei herede placueric 
derelinquendum perpetualiter habeat ix)testatem."* One form 
of limitation created estates in special tail. The grant* was 
to a man and wife, '' et si contigerit ut vobis filius aut filia nati 
fuerint.*' then to the children. Estates in tail male were not 
uncommon : — 

Cod. Dip. CXL\*1I., A.D. 764. ** Rus eiiam hoc modo donatom 
est at suum masculum possideat et doq femiaiuum.'* 

Cod. Dip. CLXIX^ A.D. 781-7'Jd. ^Dooabo meam propriam 
haereditatem ; tali cooditioue adfirmo quod mei haeredes in mea geoea* 
logia in aecclesiastico gradu de virili sexu perdpianu^ 

A much commoner estate than any yet mentioned, except 
the lanrest, was an estate for lite or lives. The collection of 
charters abound in cases of this sort. These grants art 
usually for one life or three lives, but instances of grants for 
two, four, and even five lives axe not wanting ; and it traa 

i Cod. Dip. CXVIL 

* Cod. Dip. CCXXN*1I. Nameroui t zampltt of this. th« largtft aad oi the 
other morv limited, etutet are collected by Mr. Kemble. in bit Incroductloa to 
the Co<lex. Selcctioot are girea here (or the take roereir of coortiiMict tad 
dMraett. ' Cod. Dtp. CLIO. 
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not unusual, at the expiration of the lives as provided in the 
grant, to obtain a renewal for a certain number more. It has 
alreadv been stated that, in all the documents and codes of 
the Anglo-Saxon period, there is but one example of a true 
leasehold estate: — 

Cod. Dip. DCCCCXXIV. (after 1058). "Here is it declared 
about the contract which was wrought between the chapter at Wor- 
cester and Fulder. That is, that he have the land at Ludlnton three 
years, for which he pavs three pounds, and let him enjoy the land for 
three years, and within three years give the land to the chapter." 

This example is given as more appropriately coming under 
the description of the various estates conveyed by book. As 
a factor in the argument on laens, it has already been suffi- 
ciently noticed. 

Other kinds of limitation and condition were not uncom- 
mon. An estate limited to the family has been the subject 
of discussion. Another hereditary estate was granted 
"eadem libertate qua illi concessum est;"^ ** this is the land 
booked to Wynsige as his father held it." ^ ** This is the land 
booked to Eadric as his father held it/'^ Besides these, there 
were the numberless instances of lands conditioned to pay 
rent. 

In the case of every estate thus far mentioned, except the 
first and largest, it will be seen that there must have been a 
remainder, and all the remainders thus left by the estates 
created are duly provided for. This fact, omitted to avoid 
confusion in the general argument on laens, is finally destruc- 
tive of the statement of Professor Stubbs. The provision for 
remainders, which completes the alienation of the estates, and 
renders them as entirely alienated from the folc-land, or any 
other kind of land, as the allodial and hereditary grants which 
Professor Stubbs considera distinctively book-land, is univer- 
sal. Many grants are apparently made simply for the purpose 
of providing for the remainder. Another use of the books 
was the confirmation of estates where any cloud rested on the 
title, or where the protection of the king was necessary to the 

» Cod. Dip. CXLVIIL » Cod. Dip. DCXVX » Cod. Dip. DCXVIL 
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bolder of the estate confirmed. One very striking instance of 
this latter use is the case of three sisters who inherited certain 
lands. The lands were confirmed to them by the long and 
Witan ; one sister Tiiihdrew any claim on her part to a share* 
and the lands were then reconfirmed, and partition ordered by 
kin? and Witan.' One form of confirmation venr common 
during the tenth centur}*, and subsequently, was the restor- 
ation of charters which had been either lost or destroved, and 
it curiou:^ly shows the strong respect for customs, that in the 
new charters it is often simply said that the lands are to be 
held as thev were iintler the old charter.^ 

Thus far onlv crranrs. or confirmations of jrrants, have l>een 
dealt with ; and, though tliese form a large majority of the 
charters, there are aKo found l>ooks which contain marriage 
settlcmt-nta, men 'a 'es, and wills. Tlie tirst of these mav be 
conveniently left to the last division of this Essav, which 
treats of the rights of women in land. Mortgages* occur in 
at least two charters, and are sufficiently well defined to put 
their existence beyond doubt, but not well enough defined to 
determine with any exactness the state of the law in regard 
to them. The most important example occurs in one of the 
cases given in the Appendix (Xo. 18), from which it is clear 
that the land mortgaged was in the actual po>ses&ion of the 
mortgagee ; that on payment of the money loaned, the mort* 
gagee, having found his profit or interest on his loan in the 
use of the lands, was to render back the property at once to 
the mortgagor, and that the failure so to do was good ground 
of action. The other charter referring to a mortgage is a 
deed by -Esc wine, bishop of Dorchester, granting certain lands 
to the church (A.D. 995), **quam \idelicet terram Sigericus 
archiepiscopus ejusdem aecclesiae Christi, praedecessor prae- 
fati archiepiscopi ^Ifrici, dedit mihi in vadimonium pro 
pecunia quam a me mutuo accepit.** ^ Here the mortgagee 

« Cod. Dip CCXXXII. 

« Cod- Dip. MLXXX.. ^ILXXXI.. CCCXXXVnL. CCC.XL ar« instaaoM ol 
rMiormdoQi. 

* I hAT« OMd thit modern ttrm h«rt limplr at iiMAoing Uod pledged (br thm 
p«TiD«ot of mone^. and Dot at invoWing aor ol the reflneiBenu of a Uier 

'« Cod. Dip. DCXC 
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deeds away the mortgaged land, showing that at some 
time, or in some way, the title could vest in the mort- 
gagee unconditionally. The facts brought out in these 
two charter are the sura and substance of our knowledge as 
to the Anglo-Saxon mortgage. Slight as the result is, it 
becomes of interest as showing a pledge of lands for money 
borrowed to have been a conception quite distinct from the 
taking pledges ^ of other kinds for debt ; the latter required 
legal formalities, no trace of which is found in our cases of 
mortgage. 

In proportion as the sources of information are meagre as 
to mortgages, they are voluminous on the subject of wills. 
One of the few perfectly undisputed passages in Tacitus is 
that in which lie declares that there are no testaments among 
the Geiman tribes. Wills, however, were introduced at 
an early period by church influence. No simpler or more 
profitable way to temporal possessions was open to the 
church than through the superstitious fears of dying men and 
women ; and if the extent to which tliis practice was carried 
on the Continent, in the very infancy of the church, be con- 
sidered, it is wonderful, relying on the examples which have 
survived,^ that so little was effected in England. Fresh proof 
of the strength of the pure Germanic principle in England, 
and of its resistance to the hostile svstem, is afforded bv the 
fact that, despite the creation of a class of estates especially 
distinguished as " terra testamentalis," comparatively so little 
devise by will seems to have taken place. Out of thirty-six 
examples, no less than twenty-six are after the beginning of 
-Sthelred's reign, when the Anglo-Saxon power rapidly began 
to break up ; and, of these twenty-six, sixteen are of the reign 
of Edward the Confessor. Down to the middle of the tenth 
century, there are but four examples of wills in existence, and 
in these there is no reference to royal permission, or to those 
gifts to a superior, afterwards known as a heriot. After that 
time, the permission of the king or lord occurs in almost every 

^ Cnut, II. 19. But see Schmid'i note, p. 642, where aU the law on th« 
subject of pledges U collected. 

• As the wills were mostly in faTor of the church, probablj a &ir proportion 
hare been preserred. 
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ca«e, and there is mention of being declared testament-wortby. 
This fact is susceptible of very simple explanation. It merely 
indicates the extension of the svstem of unbooked Uens 
vrith the accompanying growth of the lord*a power, until, in 
Cnut*s time, the gift to the lord and the permi6»ion to devise 
property had changed to the heriot, the relief of the next 
conqueror. Every form of property was made the subject 
of devise. Already it has been shown, from the descriptive 
phrase in Duke Alfred's' will, **my yrfe-land" and "my boc- 
laud,** that all lands of inheritance were nut boc-land, but, 
in many instauce:», family land, and, as such, matter of be* 
quest. The probable necessity of family consent ha» also been 
shown, both from the appearance of kinsmen as devir^ees and 
witnesses, from the attempts of members of the family to 
break wills, and from the analog}* with the grants. These \nllA 
were made with all possible solemnity and publicity, as in 
Duke Alfred's case, before king and Witan. The principal 
devisee, in all the later examples and in many of the early 
ones, was the church. The chief peculiarity of the earlier 
wills is. that they make pro\ision in the di-sr place, and most 
fully, for the wife and children, with remainders to the family; 
while, in the later ca^es, the church and the king or lord get 
a large share, and the remainders generally are to the churclu 
and not to the family. Originally, ever}' free man and fre# 
woman could make a will, and could take under a will. Not 
only could witnesses take under the will, but the principal 
devisees sometimes acted in that capacity.^ That it was ever 
an undisputed principle of law, that family lands could be 
alienated from the family by will, seems improbable. On the 
other hand, it ia almost certain that an individual possessor 
could direct the course of descent of family lauds within the 
limits of the family. 

That the church should also have encouraged nuncupative 
wills would have been natural ; but there are only two in* 
stances in the charters, both of which are mentioned and 
described in cases given in the ApiK'iidix.'* The first will 

» Cod. Dip. CCCXVII. I Cod. Dip CCCCXCII . MCCXT.II. 

• 8m Apptodix. Not. 14. 2S. 
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was made in the presence of churchmen only, and was appar- 
ently the chief support of the widow in the litigation which 
ensued. The seccuul is two hundred vears later, and, like the 
first, seems to havo been supported by the judgment and au- 
thority of the Witan ; but in this instance the witnesses of 
the declaration wrre not churchmen. It can hardly, then, 
be doubted that nuncupative wills, properly witnessed, had 
perfect validity, biit, as they were less secure, held a very 
inferior position xo that occupied by written wills. 

This concludes tho list of uses to which books were gener- 
ally put by the An'^lo-Saxons; and it only remains to point 
out the distinguisliing characteristics of book-laiul, and briefly 
to trace its history down to the period of the Norman and 
Angevin kings. The first marked feature in an estate of 
book-land, its ori^^'in in a written instrument as opposed to 
the estates originating in custom, has been sufficiently dwelt 
upon. The secontl important quality is, that an estate created 
bv book was onlv held in exact accordance with the terms of 
the written instrtunent to which it owed its existence; and, 
theoretically if not always practically, any departure from 
the terms worked forfeiture. Passages can be cited in which 
it is especially provided that any infraction of the terms or 
conditions of the grant should, ipsofacto^ forfeit the estate ; * 
but the proof rests much more strongly on the evidence af- 
forded by the general tone adopted in all the charters, and 
especially in thoso where rent was reserved. In all grants, 
the most terrific spiritual penalties are invoked against the 
presumptuous man who dares infringe the terms of the book; 
and, in cases where rent is reserved, this is applied to non- 
payment, and the more practical remedy of forfeiture by 
default in the stipulated rent is often expressly added.* This 
shows clearly the prevailing usage, and the sanctity attached 
to the terms of the book. It has been alreadv said that the 
book, as a mode oi transfer, presents none of the peculiarities 
which belonged to the archaic method, or to the one which 
arose from a combination of the old method with document- 

i Cod. Dip. XLVI.. CCCCVI.. DCXLI. 

« Cod. Dip., E. G., nCLXI.. MXLIH. See also the cttei of confUcatlon 
cited Mupra, pp. 65, 66, Cod. Dip. MXC. and DCL 



110 THE A>'GLO-SAXOy LAND LATT. 

arr evidence, and which were preserved in numerous charters, 
laws, and formularies on the Continent. Except in the few 
early examples of placing a turf on tlie altar, there is no 
trace of either the traditio or the inre$titura.^ Both the right 
of possession and the actual possession seem to have been 
conveyed by the simple modem process of passing the books, 
or mutual exchange of deeds; e.j. : — 

** Librof quot ante doo habebat in eodem concilio illi reddcbat.*** 
*• Duas«]ne scripturas per omnia con<^imiles hujus reconcilbtionti 
con«cribere statuimus. alteram halieat episo^pus cum tclli^phis aec- 
clcsiae. nhor.im Egtxerht et ^Ethelmilf rcg^s cum baereditatit eomm 



•criptur;*." ' 



In f.vo cases in the Appendix, the ri;.'lit of po'ises^ion and 
the litlv j'a>st*d by i};e s;m[»ie delivery of the books: and in 
others t:ie same eSTcct is apparent from the manner in which 
pos5e>sion of the books is treated.* 

The manner in which a grant was declared is descril)ed in 
a late example, reciting the agreement between Oswulf and 
his wife JEthelitha and Abbot Leofstan. After stating the 
subject and terms of the agreement. **Ad quorum uocem, 
imposito silentio, coram omni populo episcopus Wulfwius alta 
uoce respondens dixit, Quicunque hoc dono sanctum pri- 
uauerit Albanum sciat se," . . . then the spiritual sanction, 
*' Cui cuncti qui aderant Amen responderunt." • This or 
some similar formal rcL-itation before the Witan. the witnesses, 
or the chapter, as the case might be. probably gave to the 
book its binding force, and was equivalent to putting it upon 
record.* 

* Hcoiltr'f work on the Gtwcrt . alreadr rtftrrtd to, U ab ablt and cihavtl* 
ire treatiic on thef« pointi In continental f»rocHure. In one cat* (•## Apptodls; 
No. 27). a rtitnnct ocean to taking pot»«ttion in tht pretenct of win 
but thii has been rejected oo the ground thai the land lo question waa ttm 
Ject of litigation, and the witnetiet were probabljr offldal, in order to •§• Iks 
decitinn of the court carried out. 

» Cod. Dtp. CCXX 

* Cod. Dip MXLIV. 

« Appendix. Not. 5, 6. 9. 13. 15. 17. 18. 23. 25. 27. AU these cai 
▼err clearlv the position and legal f irce of the hook ; partictUarij Na 19, 
etpeciallr. Cod. Dip. CCCXXVIII . CCCCXCIX. 

» Cod. Dip DCCCCXLV. 

* In raanj catet, rtfereoct it made to putting tba bookt la chwchu 
other Mt9 placet. 
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But one point remains to be noticed, — the escheat of boc- 
land, alreadv partially discussed in the note on the subject of 
escheat in general. 

Cod. Dip. MXXXY., A.D. 825. " Hanc quippe tellurem fidel- 
issimus quidam praefectorum meorum vocabulo Burhghardus olim me 
doDante possedit, sed ille postmodum sine liberis defunctus eundem 
terrain sine haereditaria sententia nemine sibi superstite existente de- 
reliquit. sicque tellus ipsa cum omnibus finibus ejus, optima tum meo« 
rum decreto adjudicante, michi, qui eam antea possedi restituta est." 

Cases of escheat, as already said, if such a thing existed at 
all, were certainly rare, owing probably to the family organ- 
ization ; but it may be inferred, from this and the example 
about to be discussed, that estates of book-land alwavs 
reverted to the donor. The theory that all land, of book 
or otherwise, escheated to the king, is disproved by the 
case of ^Ifeh.^ If this had been a simple case of intes- 
tacv in ordinarv lands, the familv eenerallv would have come 

W <0 WWW 

in ; but, on the contrary, all the land given by jElfeh reverted 
to him on the death of the donee, Eadric, intestate and without 
children. This points to the conclusion that the prevailing 
principle was the reversion of all book-land, on the death of 
the holder childless and intestate, to the grantor and his 
heirs ; and therefore estates of book-land could not escheat 
to the king, except in the rather improbable case of the ex- 
tinction of the families both of grantor and grantee. 

Another important fact as to books, bearing on the sanctity 
attached to them, is their influence in litigation. In a case 
under Offa,^ the holders of the books prevailed against the 
parties in possession. In another case,^ four years later, the 
grantees made no attempt to recover the land of which they 
had been disseised, until the books, which had been stolen 
from them, were recovered ; and, when they had obtained the 
charters, they, as possessors of the documentary e\'idence, 
were sustained by the Witan against the party in possession, 
although the latter was the king^s grantee. In another 

1 See Appendix, No. 21. 

« Appendix, Xo. 5, Cod. Dip. CLXTV. 

' Appendix, No. 6, Cod. Dip. MXUC 
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case* (A.D. 840), the claim of the holders of the books 
was again sustained against the king and his grantees. In 
still another instance,^ which illustrates also the rigid adher* 
ence to the terms, the suit went against the holder of the 
land for a slight infringement of the conditions of the grant. 
In a case ' about the year 1000, a claim founded on the pos- 
session of books was sustained against the person in actual 
possession of the land. The retention of charters also, in two 
cases,* carried with it the right of possesbion. These citations^ 
show, better than any thing else, the legal force of a book. 

A few words suffice to tell the historv of book-land. The 
system of makinc: erants bv written instruments went on 
unchecked until, with the advent of the Normans and the 
system of feudal tenures, the old significance of the Anglo- 
Saxon book, as well as the name, almost disappeared. The 
importance of the book primarily lay in its opposition to the 
old Germanic customs and principles, and in the protection it * 
afforded against the claims recognized by that system. When 
each and every estate formed but one link in the great feodal 
chain, there was no longer any use in the book as the Anglo- 
Saxons conceived it. The only characteristic it retained was 
as an evidence of title. Charters and title-deeds went on 
accumulating in great abundance, but the old Saxon book 
perished with the Conquest. In all Domesday, there is but 
one estate of boc-land mentioned. The cause of this sadden 
disappearance is obnous. The book had been introduced and 
used to supply certain needs and bar certain claims. When 
those needs and claims no longer existed, the vital force of the 
principle of boc-land was extinct. There was but one object 
left for a written instrument, to evidence title ; and the Nor- 
man charters fulfilled that object. If the Norman charters 
preser>'ed in Dugdale, the Abingdon Chronicle, &c., be ex- 
amined, it will be found that the religious portions of the 



^ Appendix. No. 18, Cod. Dip. CCXLV. 
« Appendix. No. 15, Cod. Dip CCCXXIII. 

• Appwdix. No 25. Cod. Dip. DCCCXXIX. 

« Appendix. Not. 17 and 19. 0)d. D.p CCCXXVIII.. CCCCXCIX. 

* AluMdj rtftrrtd to wiUi othtn. I'idt mpra, p. 110. not* L 
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book are gone, and that the consent of the Witan yery 
8oon disappears. The keen legal spirit of the new con- 
querors soon reduced the charters to the simplest form in 
which they could serve as evidence. They differed as essen- 
tially from the books, as we see them in the Codex Diplo- 
maticus, as the system of William differed from the system 
of Alfred. The ultimate position of boc-land as the family 
land, under the laws of Henry, has already been pointed out. 
In treating of family land, no attempt was made to deal 
with the question of inheritance. Under the customary law, 
males were preferred to females, and nothing more ; and dif- 
ference of sex did not work absolute, but onlv conditional,^ 
exclusion. The theory that, in respect to the legal position 
of women, the Anglo-Saxon conception did not differ in prin- 
ciple from that of the pure Germanic codes of the North, 
is abundantly proved by the books. The charters are full 
of cases in which women are grantors and grantees,^ ven- 
dors and vendees,^ plaintiffs and defendants,* devisors and 
devisees,* without a variation in the terms of the instrument 
which could raise a suspicion of difference in sex. In all the 
law to be drawn from the books, women appear as in every 
respect equal to men. To women and men are given the 
same immunities and the same privileges, and on them are 
laid the same legal and political burdens.^ A woman was as 
good a witness,* and as good a helper in the oath ' as a man. 
There is no occasion to enter into a detailed proof of all this. 
The fundamental principle of the equality of women before 
the law, in every thing relating to land, except the fiunily 
land, is indisputable, and is apparent on the face of the 
charters. A much more difficult question to answer is that in 

* Vide tupra, p. 74. 

« Cod. Dip., E. G., CCXXIX., DXXXV. 

» Cod. Dip., E. G.. MCXXm., DCCLXXXIX. 

« Cod. Dip. E. G., DCXCIII., DCCIV. See alio Appendix, Not. 

» Cod. Dip., E. G., CCXXXV., DCLXXXV. 

* From this it would seem that militarj serrice most hare been commuted 
at quite an early period. 

7 Cod. Dip., E. G., DCXCIII., DCCIV. See alio Appendix. Nos. 23 and 26. 
s Cod. Dip., E. G., CCCIV., DCXCIIL See alio Appendix, No. 22. 

8 
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regard to the position of married women, and the law of dower. 
As to the former, it appears, from a grant A.D. 855, that a man 
could convey land by book to his wife.^ Examples also occur 
in which husband and wife join as grantors,^ devisors,' and 
vendors ; ^ and, in other cases still, they are joined as gran* 
tees,* vendees/ and devii>ees,' — the law of survivorship 
sometimes being duly enforced by the terms of the in- 
strument. This is endence that in England, as in Ice- 
land, husband and wife held and administered property in 
common ; but no light is thrown by these cases on the law of 
dower. In the charters, there are eitrht references to dower 
or morning gift:*, autl two to marriage settlements : — 

Cod. Dip. MCCCV.. A.D. luOd. Delittiue cunjujp luae -Eli^nfe 
»ub haere<lit:irio <Uitalicii <louo.** Ou the death of the LuslxuiJ. tlic 
widow a^rriin marrirs. and carries to her »ecoDd busbaud tbtie laadi 
given in dowry, which ure subsetiueutl y forfeited for the crimes of th« 
woman and her second husband. 

Cod. Dip. DCCCCXXVI. (before A.D. 10r,9). **Ego Gyiha 
oooiitissa concede aecclesiae . . . terram meom de Sdreford quae est 
de dote mea." 

Cod. Dip. CCCXXMII. (after AD. 9<m.).» -Then it was Um 
opinion of all of as that Helmstan might go forth with the charten, 
and prove his right to the land, that he held it as Xchelthrith gave i( 
to Oswulf. In full property for a fair price ; and she told Oswulf that 
she was fully entided to sell it to him. because it was her morning- 
gift when she first came to Athulf." 

Cod. Dip. MCCLXXXVIIL. A.D. 9C5-093. ^Ifeh booked 
to his nephew. Eadric. certain lands. Eadric died childless and intes* 
tate : and all these lands revened to .Elfeh, \iho confirmed oae of th« 
estate*. Cray, to his nephew's widow, because it had been her mominf* 
gift, and kept the other two e<(tates. Erith and Wouldham. TIm 
nephew's widoTT married again, and. aided by her tecood husbandt 

» OmI. Dip , E. G . CCL.\XVL 

« (\A. Dip. E. G , DC( LXVI . MCCCXL. 

J CvmI. Dp. E G. CCCCXCII. DCCCCLXXL 

< Cod Dip . E. G., CC.XC. CCXCIX. 

• Cod. Dtp . E. G . CCCXLV.. DCXXXVIL 

• Co«l Dip , F^ <;.. CCLXXIX. 
» Cod. Dip.. E G.. CCCXIV. 

• Sm App«fidjx. No. 17. 
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entered upon and claimed Wouldham, as well as Cray, on .£lfeh*s 
death. But ^Ifeh's will was sustained on trial.^ 

Cod. Dip. MCCXC, A.D. 995. Wvnflaed denses certain lands 
to Eadmer. to whom she also devises the remainder in certain other 
lands •* at Faccancumb. her morniiig-giit." 

Cod. Dip. DCCIV.- (after A.D. H>Om). <• Ther the widow prayed 
Archbishop -ttlfric. who was her intercessor, and -Ethelmere. that they 
should pray the kuig that she might give her morning-gift to Christ's 
diurch, for the king and all his people, on condition that " ' . . . 

Cod. Dip. DCC'XXXll.. A.D. lOlG-1020. " Here is declared by 
this writing the coiitract which Godwine wrought with Beorhtric 
when he married lii-j daiigluer ; that is. tirsi. he gave her one pound's 
wei;'ht of ^uld for tiuiL she received hia will ; and he sjave her lands at 
Street. iScc." This was l>efore the kinir and AVitan. wliose names fol- 
low. and then the names of those who made the weddin* '-feast at 
Brii'htlinij. •• And ?o whichever survives shall hold all the lauds I 
gave her and every thing." 

Cod. Dip. DCCXXXVIII.. A. D. 1023. " Here is it declared by 
this writing about the contract which TVulfric and the archbishop 
wrought when he got the archbishop's sister to wife ; that is, that he 
promised her the land at Alderton and at Ribbesford for her life ; 
and promised her the laud at Knightwick, that he would obtain it for 
her for three lives from the chapter at AVinchcombe ; and granted her 
the land at Eanuldntum, to give and to sell to whomever she most 
pleased during her life, and, after her life, as she most liked ; and he 
gave her fifty mancuses of gold, and thirty men and thirty horses." 

In the laws, the principal passages on the subject of 
marriage occur in Appendix VI. of Dr. Schmid's collec- 
tion, " De sponsalibus contrahendis," — popularly known as 
" The Kentish Betrothal," and attributed by Dr. Schmid to 
the reign of -Sthelstan. Two paragraphs only in this Ap- 
pendix throw even a side light on the subject of dower in 
lands : — 

C. 3. ** Then afterwards let the bridegroom declare what he gives 
her that she chooses his will, and what he gives her if she surviya 
him. 

i Appendix, No. 21. * Appendix, No. 28. 

» See al4o Cod. Dip. DCLXXXV. and DCCCCLXVIL 
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C. 4 "^ If it be so agreed* then it it right that the be worthy half 
the iDheritance. and all, if thej hare a child, anlett that the after- 
wards choose agaiD." 

It 12^ shown eLe where that, if a widow married within a 
veur after her husband's death* she was considered uncbi«te, 
and forfeited all rights in lus property. From the passages here 
collected, it may be inferred that it was a common practice 
to dower with lands, and that dower might Ix* the subject of 
contract.' It is not apparent tliat there was any legal dif* 
ference between the lands of dower, and thu^e of the mom- 
ing-gil't. In both, the woman's power wa? absolute, as may 
be seen fn»m the ca>e where &he carried the lands "ex data* 
lieii d(»iio"' of her first marriage to Lei* second husband. 
-Elfeh's case does n*.*: militate airainst ilii- iheorv of absolute 
power on the expiration of the first year. In that instancet 
the law of reversion of book-land prevailed over the law of 
dower. The discussion has been confined to those facta 
which are solely to be drawn from the native sourcea* bat 
these few facts are sufficient to bear out fully the analogy 
with the Northern codes. 

An essay on the Anglo-Saxon land law cannot be fittingly 
concluded without some reference to the feudal system, and 
the subject of military tenures. The researches of Thodi- 
chum and Hanssen have established the fact that personal 
freedom did not primarily, among the German tribes, rest on 
the possession of land. Tlie opposite view is that supported 
by Waitz.* and has been completely overthn>wn by the able 
arguments of Sohra ^ and Roth.* The latter have furtber 
shown that the attendance on the court and service in tbe 
army were, under the pure Germanic sy>tem. incumbent on 
every freeman, and therefore not on the j'ossession of land* 
This view L» also adopted by Dr. Schmid * and Profeaior 
Stubbs.^ It will not at this day be disputed that tbe 

» 1IJ4 mint, p 1:5. t Waiu, V G.. Vol. 1. 1 120. 

» S.>hm. R <;. VI. p i:^ 

^ Roth, Fvutlalitat uiid Uottrt^unrcrbanJ. pp. 3l*^-*<'^^ Benefldal 
pp ll'aotl Iri-L'vJO. 

* Gw«(te. p. 6S7. • Coottit. Hitt. I p ISd. 
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system existed in England. The only question is one of 
time. When did the Germanic armv constitution break 
down and make room for the purelr feudal svstera? In 
answering this question, it must not be forgotten that the 
personal relation of princeps and eo^rtes was brought to 
England ; and the extension of this relation to matters in- 
volving the holding of land has already been shown. More- 
over, another prevailing cause of feudalism, large estates, had 
existed in England from the earliest period, spreading slowly, 
until, under the Confessor, they must have been almost uni- 
versal. Beneficial tenures of a modified form also prevailed 
in later times,^ and, therefore, all the factors necessarv to 
produce feudalism were present, except the all-importunt one 
of the armv constitution. The old Germanic svstem of uni- 
versal militarv service was but a form of taxation,^ and the 
feudal system which replaced it was simply another clumsy 
kind of taxation imposed for the same objects. The germs of 
feudalism had all existed in England, and had there slowly 
expanded; but, as has just been said, the degree of develop- 
ment can be determined only by fixing the introduction of 
military tenures ; or, more explicitly, the period when land 
is held on the condition of military services and personal 
relations is the true feudal period. In the time of Ine, the 
old Germanic system still prevailed. His laws provide that : 
" If a gesithcund man forego the fyi'd, let him pay one 
hundred and twenty shillings, and lose his land ; having no 
land, sixty shillings. A ceorl, thirty shillings for fyrd-wite 
[army fine]."' At the beginning and during the first half, 
therefore, of the eighth century, it is absolutely certain 
that the old system prevailed. The theory of Dr. Konrad 
Maurer has met with general acceptance. He concludes 
from two passages in fragments of the Northumbrian Codes : 
" That, at least since the beginning of the tenth century, the 
higher military service was connected with the possession 
of five hides of land"* (a rather misleading statement), and 
that this was a reform introduced by Alfred. This arrange- 

* vide supra, p. 96. ' Vide tupra, p. 60. • Lie, c. 61. 

* Erititche Uebenchau, II. 408, 409. 
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xnent of Alfred's introduced no new principle, bot merely 
strengthened a connection which already existed. The trih 
noda neceiiitdt is mentioned in the earliest grants; and in 
Ine*s law, just cited, the office of land in connection with 
militar}' service is perfectly clear. Confiscation of land wa* 
a means of enforcing attendance which a pecuniary fine 
might have failed to eflfeot. The expres>ion, '*five hides to 
the kiuij's utware, or armv summons/* relied on bv Dr. 
Maurer, is simply used as a badge of a certain rank liable to 
certain kinds of military equipment ' and service. It cannot 
be inferred that five hides were more liable to confiscation 
than one. Grants of le>< than five hides are frequent, and 
ahvavs liable to the triw^'li ne':e$$Uai, and to confiscation for 
failure in armv duiv.^ Five hides were simnlv a qualifica* 
tion for a deirree in the kinds of armv sernces. As the small 
freeholders gradually sank in the social scale, land became 
more and m<^»re the badge of freedom. The expression of the 
Northern laws — and this is absolutely the only author!^ 
suggesting military tenures to dispose of^ — does not represent 
the really vital chaise at work in the English army. 

It is not within the scope of this essay to discuit tlM 
changes which had actually taken place in the army consti- 
tution, and had insidiou>Iy undermined its strength. At tlM 
time of the conquest, the feudal system did not exist except 
in embr}'o. The army which fought at Stamfordbridge and 
Hastings, with the exception of the mercenary houseliold 
troops, was the ''fyid/' the militia of the shiree. With 
this militia, army duty was an individual responsibility in* 
separably connected with the status of every freeman« did 
not differ from the early Germanic system, and had no oon* 

1 Robertson, Hiit. EMtTt. pp. rii.-i. Stubbt. Coottit HlsC, IM. 

' Se« cmtet of confltcation fiven ab«>Tt. pp. 66 and 66. 

' Cod. Dip CCXIV. In thii charttr of Coenulff, the phrmt* occvt: "li- 
pHitionet cnm XII. TatfalHi et cam tantii tcnrit tierceant.** Tb« 
charter Memi to me. from internal tTidenct. a rerjr late and diimty 
altbooffa paaaed hy Mr. Kemble at ftnuint. Admittinc. howtTtr. that It ft 
gmoin*. it in no wav militate! againi t the statement in the text. Tht pknM 
ocean in the aiual esceprion in favor of the tninotia n#cfwtr<u. •» the 
and common doty, and can therefore be m«>«t natarmllj construed as 
the Dooiber ol free tenants oo the esute liable to f jrd. 
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nection with land as has just been shown. The great features 
of the feudal system in its complete development were the 
military tenures of land ; and without them no perfect system, 
such as afterwards existed, was possible. 

If the course of native development had not been changed, 
feudalism would have followed sooner or later in England, 
as a natural out-growth, just as surely as night follows day. 
Whether a purely English feudalism would have been the 
same as that of the Continent, or whether it would have been 
more modified or more extreme, no one now can sav. This 
alone is certain, that the slow, strong progress of England 
was rudelv broken, and on the nascent feudalism of the 
Anglo-Saxons was superimposed the full-grown system of 
William and Xormandv.^ 

> The following note was omitted until the plates of the work had been 
partlv cast, and could not, therefore, be inserted in its proper place on p. 67, where 
it was said that " the Dan«Q*ld, at the close of the tenth centurv. was a great 
extension of the power of the National Assembly." The tliip-moneT assessed 
in 1008 was of the same nature as the Donegeld. It was an extraordinary levy 
for purposes of defence ; and the first trace we find of it date* from the same 
period as the Dan^gtM. Archbishop -^Ifric's will (Cod. Dip. DCCXVL) only 
proves that, at the close of the tenth century, shires were expected to furnish 
ships. To say that the fleets of Alfred and Edgar were the same thing in prin- 
ciple as the ship-money of ^thelred is like saying that the military service of 
the Germanic freeman was the same thing as the Danegeld. The fleets of Alfred 
and Edgar were perhaps raised by voluntary contributions, or, more probably, 
were included in the trinoda ntcessi'as, as a part of the duty of every freeman in 
providing for defence. Every thing on the point is, however, wholly conjectu- 
ral. At the close of the tenth century, the shires were apparently responsible 
for ships ; and this was made the excuse for commuting this provision for de- 
fence into a tax, like the Danegeld, liable to abuse, and which led to the most 
unjust extortion. There is no trace that it was any thing but a new and 
extraordinary extension of power on the part of the Witan, or that, before the 
period of weakness and disintegration at the close of the tenth century, it was 
any thing but one of the Aindamental duties of every flreeman. As to AlfM's 
fleet, tee Asser, A. 877, Sax. Chron. ; and Florence, 897. This view is opposed 
to that taken by Mr. Freeman, Vol. I. p. 228 and note L. L.; cfl Dowell's Illt- 
tory of Taxation in England, p. 23. 
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The principal diflBcultv in dealing with Anglo-Saxon 
Family Law is occasioned by lack of material. The legal 
sources of the Anglo-Saxon period contain little pure family 
law, and even the main outlines of the family svstem of the 
Anglo-Saxons would be difficult to determine without a 
knowledge of the kindred systems of the continental Ger- 
mans. The reason is not far to seek. The earliest collections 
of written laws among the Germans were not comprehensive 
codes, designed to cover the whole region of law, but in the 
main only records of new principles introduced by specific 
legislation or through the medium of the courts. With the 
migration of the tribes a rapid development of law began, but 
at first only particular branches of the law were affected* 
Family law, belonging entirely to the domain of custom, op- 
posed the most stubborn resistance to innovation, and re- 
mained longest outside of this development. Dealing with 
the intimate relations of private life, and administered with- 
in and by the family, its rules formed part of the daily 
habits and of the common sense of the community. Family 
law, therefore, offered little occasion either for judicial deci- 
sions or legislative enactments. In certain cases the violation 
of family rights and obligations entailed legal penalties, but 
more frequently family custom and public law are found 
opposed. In two directions, however, the family system was 
gradually modified. On the one hand, the old independence 
of the family in private feuds, dangerous to the peace of the 
state, was gradually limited by the growing power of public 
law ; and, on the other, the church exerted its influence to 
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soften the harsher features of the old system. Most of tha 
provisions in the laws relating specially to the family are 
innovations in one of these two directions. Few as these are^ 
they are sufficient to prove that the family system of the 
Anglo-Saxons was essentially the same with that found 
existing in all other German tribes. 

The importance of the family in all early societies of the 
Indo-Germanic race has been so often dwelt upon, that a long 
discus>ion of it here would be superfluous. Saxon England 
funne<l no exception to the rule. The family was not only 
the most important institution of private law; it stood also at 
tile bottnm of the whole police and criminal system. In the 
earliest times it was upon the family that the state chiefly 
depended for the maintenance of peace and the puni>hment 
of crime. It was to the familv first of all that ever\' roem>>er 
of the community owed the protection he enjoyed. In child* 
hood the family watched over and protected him, even from 
his father. Members of the family were his witnesses and 
sureties at his marriage. Before the couit they swore for 
him either to support his claim as plaintifif or his denial as 
defendant ; and, in case of necessity, they were obliged to pay 
his fines. In the blood-feud they stood beside him to defend 
him even with their lives. Even after his death, their goai^ 
dianship did not cease. If he were murdered, they avenged 
his murder or exacted compensation for it. They acted as 
guardians of his widow and children, and took charge of hia 
estate till his children came of age. All of common Uood 
were bound by these ties of mutual right and obligation* If 
these ties bad been somewhat loosened, if the bond of kin* 
ship among the subjects of Ine and Wihtraed was no longer 
what it had been among their ancestors at some remote paalt 
it was far from being the mere nominal connection that it 
has since become. Though the family no longer owned and 
administered its property in common, the traces of the older 
system were still seen in the right of heirs to prevent the 
alienation of the family estate, a right not limited to descend* 
ants, but extending to more remote kins»men. In the Anglo* 
Saxon period only the first steps had been taken in that 
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development which has continued to modem times, exalting 
the individual at the expense of the family as a whole. 

What, then, was this formidable association ? There were 
two gp-oups of indi\-iduals in the Anglo-Saxon community, 
to which the word family may be applied, but, for the sake 
of clearness, it will be better to give them specific names. 
The first and larger group, including the whole body of the 
kindred, is called in Anglo-Saxon the maegth or maeghurh. 
Of course, in speaking of the whole body of the kindred, 
reference mu:>t be made to some one person as the starting 
point. In the course of this essay, therefore, whenever 
the maegth is mentioned, it must be understood to mean 
the maegth of some one person, the propositus. The second 
and smaller group, including only the husband, his wife, and 
children, mav be called the household. That these two 
groups were really distinct, and that the smaller was not 
merely a portion of the larger gi*oup. follows from the rela- 
tive position of husband and wife. Nothing is more evident 
in the laws than that the wife is not regarded as kin to 
her husband's kin. The wife, at marriage, did not become 
one of her husband's maegth^ but remained in her own. 
If she committed a wrong, neither the husband nor his 
maegth were in any way responsible. Her kindred alone 
bore the feud or made compensation.^ If the husband com- 
mitted a crime without the cognizance of his wife, the wife 
and her kin were free from any obligation either to bear the 
feud or to make compensation.* It follows, as a matter of 

^ Schmid, Anh. VI. § 7. " But if a man desire to lead her oat of the land 
into another thane's land, then it if advisable that her friends hare there an 
agreement that no wrong shall be done her, and if she commit a fault, that the/ 
may be nearest in the bot if the have not wherewith the may make bot." 
Hen. L 70, § 12. " Similiter, si molier homicidimn faciat, in earn vel In pro- 
geniem vel parentes ejus vindicetur, vel Inde componat ; non in virum ttiiim, 
tea cllentelam innocentem." 

' Ine, 67. " If a husband steal a chattel and bear it to his dwelling, and it bt 
intertiated therein, then shall he be guilty for hit part without his wife, for she 
must obey her lord. If she dares to declare on oath that she usted not of the 
stolen property, then let her Uke her third part." Cf. Aethelst. VL 1, { 1 ; 
Cnut II. 76 ; WiU. I. 27. That the wife and her kin were not respontib*.t for a 
homicide committed by the husband needs no proof. 
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course, that the wergeld of the husband was paid to hit 
maegth^ as the wergeld of the wife to bers.^ Moreover, tht 
wife had no rights of inheritance from the husband or hit 
maegth^ and he could not inherit from the wife or her 
maegth? The household was formed by the alliance of two 
persons, who had difiTerent tnaegthe. The maegth of tht 
woman intrusted to her husband the guardianship over her« 
which they, up to that time, had exercised. He became her 
active guardian ; but her maegth constantly watched over bis 
administration of his trust, and interfered to protect her if 
necessary. This guardianship exercised by the husband over 
the wife and her e>tiite was essential from the nature nf the 
marriage relation, but it did not place the wife in her hut- 
band's nuugth. It did not create between husband and nifa 
the mutual rights and obligations arising from the bloud*feud 
and from inheritance, and it was these rights and obligations 
which especially characterized the maegth. These existed 
onlv between those of common blood. To make the house* 
hold therefore a portion of the larger group of the maegth it 



A It wftt an inTAriable priocip!« that tboM who would har« to paj tbt 
feld. if their kioiman committed homicide, should receire it if he were tlftte. 
Heo. I. 75. I 8. '* Si quit hujutioodi faciat homicidium. parentet ejus tannua 
werae reddant. qunnrum pro ea reciperent, li occi'Ieretor.^ The h*a't/anff was 
paid to the father, children, brothers, and paternal uncles. There is oertr Wf 
question in pure Anglo-Saxon law of iu payment to wife or to husliand. The 
wergeld belonged to blood relations. Schmid, Aoh. VII. c. 1, f 5 ; Hen. L 78^ 
II 4. 7. The patiage in William'* Laws 1 1. ^^ " D< were ergo pro occifo solnto, 
primo rlduae x sol dentur. etc.," cannot be accepted as erideoc* agalntt tilt 
earlier and more reliable passages. It is not without iigniflotnce thai tlit 
wife's wer was estimated bj the position of her father, not of her huabaad. 
Hen. L 70. | 13. " Si roulier occidatur. sicut weregildum ejus est reddator, tx 
parte patris. sIcut obterramus in alils." 

* It was a general principle of German law that the widow was not b«lr si 
her huaband. If she is sometimes spoken of as sharing in the inheritance. It la 
only that her morning gift might be considered as in fact forming part of tht !•> 
beritance. That she wm not le^allv heir is evident from the fact that if ibt 
died before her husband her heirs got throuffh her no right in the inheritaaet ef 
the husband, which thej must hare done if she were herself heir. Cf. Schrotdar* 
Getchichta des ehelichen Gdterrechts. I. p. IM. That the husband was not 
follows from the custom of gifts mortU caH$a of wife to husband. If he 
heir these would be superfluous. The passage in Hen I. 70. | 23, which 
of tbt boiband as sharing with the children in tl»e inheritance of the wift^ la tf 
too doobtf oi aathoritj to be rtlitd on. Cf . Scliroedtr. L p. 16S, m. flL 
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to include in the maegth a person who distinctly did not be- 
long to it, and so to confuse the whole subject. The children, 
of course, belonged bo<"h to the maegth of the father and to 
that of the mother. Every person had two maegthe : that 
of his father, the faedren maegth^ paterna generation or pater- 
nal kin, and that of his mother, the medren maegth^ matema 
generation or maternal kin. These groups, entirely distinct 
before his birth, unite in his person, and become only sub- 
divisions of his general maegth. Both have with him the 
rights and duties of kindred, but in different degrees, as will 
appear later. 

Accepting the maegth and the household as distinct groups, 
the subject of family law in the Anglo-Saxon period naturally 
divides itself into two branches: the law of the maegth or 
kindred, and the law of the household ; in other words, the 
laws regulating the relations between members of the same 
maegth, and the rules obtaining when an alliance was formed 
between pei'sons having different maegthe. Of course these 
two systems of law are closely connected. The relations 
between husband and wife, father and child, were modified 
by the fact that each member of the household was subject 
to the general law of the maegth ; the husband to that of his 
maegth, the wife to that of her maegth, and the children to 
that of both. And on the other hand both the maegthe 
forming the alliance had rights and obligations toward the 
household. 

The law of the maegth will first be considered, then the 
law of the household. In treating of the law of the maegth, 
these questions will demand attention: who were a man's 
kindred ; how were the degrees of kinship reckoned, and what 
was the order of succession among the kin ; what was the 
relative position of the paternal and maternal kin ; within 
what degree, if within any, was kinship limited; how was 
the tie of kinship ended ; finally, what were the rights and 
obligations of the kindred ? 

Those are kindred and belong to the same maegth who 
have common blood with each other or with a third, originat- 
ing in lawful marriage. This is the only basis of the tie oi 
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kinship Icqowd to the German law. It 'n true that adoptkm 
was often practised among the continental Germans. An in* 
stance of this adoption occurs in Beowulf,^ and the occurrenca 
of the phnise '^adoptivo parenti meo,** in an Anglo-Saxon char* 
terr proves that it existed in Anglo-Saxon law. But the eaiij 
German adoption did not even place the one adopted under 
the parental auiht^rity of the adoptor. Much le^s could it 
create the ties of kinship l)et\veen the one adopted and the 
kin of the adoptor. Its only efifect was to give the adopted 
son rights of succe^'»ion from his adopted father. The legiti* 
mation of natural children was permitted in none of the early 
Gernum codes, excej't the Lombard, and was strongly op- 
posed to the whole spirit of German family law. That the 
father, bv ^vmbolio forms, could acknowlcd::e his natural 
child, and give him a place and protection within the houM* 
hold, is proved froiu German and Scandinavian source*.' 
That a similar practice was known to the Anglo-Saxons may 
be inferred from Ine. § 27 : " If any one beget a child se- 
cretly, and conceal it, let him not have the wer for his deatlu 
but his lord and the king." Clearly by acknowledging the 
child the father could protect him, and avenge his murder or 
exact satisfaction for it. If the father did not acknowledge 
him, the child was in the guardianship of the lord and the 
king. This passage, however, gives no argument for the 
existence of any rights of the natural child toward the 
father or his kin, and it is impossible that any such could 
have existed. Natural children could not have been reck* 
oned among the maejth. That children born in unlawful 
marriage had no riijhts of inheritance is expresdly stated in 
the laws of Alfred,^ and it mav be inferred that all other 
rights of kindred were denied them except that of protection* 
If slain, their wergeld was paid to the paternal kindred and 
the king.^ Those then only were of kiiw and belonged to 

» Thorpe'f Ikowulx. I? .:-U«>a. 2 Cod. Dip. MCXCVI. ; ib. MCXCVTL 

' Grimm. Altertb. p. 4i»J ; Ducange t ▼. paiho coi»|irrir«, K urnigi warier, Oe 
rOrgaiiLtAUon a« U F^miilt eo Frmnc*. p. \k'l ; Mici«cirt. <Jnginrt <la Thvkk 
FrmiK«it. p. U. 

« Aif. 8. I 2. Cf. PhiUipt. GMaiichCt ckt ADselnkiuiiclica Rcchtt, p. VD. 

•Alt 8,12. 
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the maegth^ who had common blood originating in lawful 
marriage. 

The method of reckoning the degrees of kinship must next 
be considered. In reckoning the degrees of kinship in the 
direct line, all systems agree in assigning one degree for each 
generation. The early German method of reckoning the 
degrees of side relationship is described in the Sachsenspiegel, 
in the first half of the thirteenth century. Sachsensp. I. 3, § 3: 
'' Xow mark we where the sippe begins and where it ends. 
In the head it Is ordered that man and wife do stand, who 
have come together in lawful wedlock. In the joint of the 
neck stand the children born of the same father and mother. 
Half brothers and sisters mav not stand in the neck, but de- 
scend to the next. . . . Full brothers' and sisters' children 
stand at the joint where shoulder and arm come together. 
This is the first grade of the sippe which is reckoned to the 
magen, — brothers' and sisters' children. In the elbow stands 
the next. In the wrist the third. In the first joint of the 
middle finger the fourth. In the next joint the fifth. In the 
third joint of the finger the sixth. In the seventh stands a 
nail, therefore ends here the sippe, and this is called the nail- 
mage." 

Here the degrees of kinship are reckoned by reference to 
the joints of the arm and hand. The common ancestors and 
their children standing in the head and neck are not reckoned 
among the magen. The first grade of the iippe is formed by 
cousins, who are, therefore, in the first degree of side rela- 
tionship to each other. The iippe includes in all seven 
degrees. The family as a whole, therefore, includes nine 
generations. 

In the Anglo-Saxon laws, two passages throw light on 
the method of reckoning the degrees of collateral kinship. 
Aethelr. VI., 12 : ^^ And aefre ne geweorSe ]>aet cristen man 
gewifige in vi. manna sib-faece on his agenum cynne, ]>aet is 
binnan )>am feorSan cneowe." "And let it never happen 
that a Christian man marry within the relationship of six per- 
sons of his own kin, that is within the fourth joint." ^ If, in 

1 Cf. Schmid, Anh. IL § 61 ; Cnut, L 7. 
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counting six persons, only four degrees of side relationship in 
reckoned, it is clear that the first two generations, the com* 
mon ancestors and their children, are omitted in computing 
the degrees* and that brothers* and sisters* children form the 
firbt grade. Schmidt Anh. VIL, c. 1, § 5 : '' Healsfang ge- 
byre9 beamum, bro9rum and faederan; ne gebyre9 nanum 
maege )^aet feoh, bute pam fe sj binnan cneowe/' ^^ HeaU- 
fang belongs to children, brothers, and paternal uncles. This 
money belongs to no kin except to those who are within the 
joint/' ^ Thorpe*s translation of cneowe in this passage by 
knee is misleading. As applied to relationship, cneow means 
always joint or degree, as in the first passage quoted above.* 
The passage must mean those who are within the first joint: 
that is, those who are not counted on the joints at all, and 
who, therefore, are not reckoned among the degrees of col* 
lateral kin. These would be the descendants, the common 
ancestor, and his children, or (omitting the common ancestor, 
who would naturally be already dead) precisely those men* 
tioned in the passage, — children, brothers, and uncles. 

The5>e passages prove that the Anglo-Saxons employed the 
same method of reckoning the degrees of collateral kinship 
as the continental Saxons. They began with brothers' and 
sisters' children ; these formed the first grade. The use of 
cneow to designate grade of relationship, together with the 
language of the second passage quoted above, makes it 
almost certain that they computed the degrees by reference 
to the joints of the arm and hand, and if we accept the prob- 
able derivation of luahfang or hal^fang^ from KaU meaning 
the neck, so called because it was paid to those standing in 
the neck, this conclusion becomes irresistible.' Of the dis* 
tinction made in the Sachsenspiegel between the full and the 
half blood, the Anglo-Saxon law shows no trace. The die* 
tinction is not found in the earliest German codes, and is 
probably only a refinement of a later time. 

1 Cf. Htn. L 70. 1 4 : lb. T4. | 7. mrationi aUo ch« &thtr. 
> So in Conf. Ecgb. | 29 iThorpt II 152 and oott). wherv yrndm»9itlm 
Latin Ttnion it ia Cb« Anglo Saxoo rtodered bj cn»9W, Schmid, GloM, •» T. 

* Scbmid, GIoM. t. T. haUfanf. 
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By the method just described, it is possible to determine 
the grade of relationsliip between two persons descended 
from a common ancestor : cousins were in the first grade, cou* 
sins' children in the second grade, and so on. Or the grades 
might be unequal : if A's grandfather were great-grandfather 
of B, A would be in the first grade, B in the second grade. 
But the rule does not suffice to determine the relative posi- 
tion of two persons to a third, and this must be known before 
the order of inheritance can be determined. According to 
the rule, all ancestors of a man deceased stand in the head ; 
all children of ancestors stand in the neck ; all grand-chil- 
dren of ancestors stand in the shoulder, that is, in the first 
grade of side relationship, and so on. Did all in the same 
grade stand in the same position : or, if not, what rule deter- 
mined their relative position ? Did a nearer grade from a 
more distant ancestor precede a more distant grade from 
a nearer ancestor, or was the opposite the case ? In short, 
what was the order of inheritance ? 

This question has been the subject of a controversy in Ger- 
manv, which in its extent, and in the heat with which in some 
quarters it has been carried on, has been rarely equalled in the 
historv of German legal science. The theorv of the so-called 
parentelen-ordnung^ first established by the writings of John 
Christian Majer at the end of the last century,^ obtained 
general recognition, and for half a century was regarded as 
one of the most firmly established points in the history of 
German law. Within twenty years, however, the waitings 
of SiegeP and Wasserschleben ^ have thrown much discredit 
on this theory, and have deprived it of many of its support- 
ers. But Siegel and Wasserschleben, united in opposing the 

' Bmziner, Dtt Anglonormannische Erbfolgesystem, p. 7. 

* Siegel, daa deattche Erbrecht nach den Rechtsquellen des Mittelalten 1868, 
and Die gennanische VerwandttchafUberechnang mit besonderer Beziehnng aaf 
die Erbenfolge 1858. 

' Wassenclileben, Das Princip der Successionsordnung nach deutschem ins- 
betondere •ichsischem Rechte, 1860. (Reviewed by Siegel in ostr. Vierteljahrs- 
fchrift fur H. a. St. W. VI. 21) ; Die gennanische Verwandtschaftsberechnung 
nnd das Prinzip der Erbenfolge nach deutschem insbesondere s&chstschem 
Rechte, 1864. 

9 



180 THE A^GLD-SAXOX FJL3IILr LAW. 

old theon*, differ as to the tbeon* that must replace it, each 
introducing a tbeor}* of hi:i own. The result hoa been a tri* 
anguliir contest between the supporters of the three theoriet« 
which, until recentlv« seemtfd likelv to be interminable. At 
last« in the contributions of Lewis and Brunner, the l>ewil« 
dered and exhau:&ted student may find some ground for hope 
that the rontroversv will have an end.* It is not the purpose 
here to take part in this controversy. Indeed, if one asks what 
ground there is in Anglo-Saxon law to support either of the 
theories advance«l, the answer must be : None whatever. Onlv 
a single passage in the laws has any reference to the ixiiuts iu 
dispute, and this, a pa>sage in the >o.cailcd Laws ui Henry L.* 
is only a copy by a Xurnian writer of a pa>>age in the L. 
Ripuaiia. and i> ni no value a> evidence uf >ax«ai law. More* 
over, eat h of the parties finds in the corre>i»oniiing pa»Mge of 
the L. Ripuaria, evidence to supjHirt its theory. Whatever 
system is finally accepte<l as the prevailing one in early Ger* 
man law must be accepted aUo for Anglo-Saxon law. It nill 
onlv l>e useful here to describe the various theories* and to 
state the present situation of the controversy. 

Acconling to the theory of the parentehy\*orJnnng^ the 
kindred are divided into />a/vn^7<i* or chisses: the first paren* 
tela including the deceiise<l and his descendants, the second 
parentela including the parents of the deceased and their 
de>cendants. the thirtl including the grandparents of the 
deceased and their descendants, and »o on. The members of 
tlie first parentela are first called to the inheritance ; if none 
of these are living* then the members of the second paren* 
tela, and so on. The members of any one parentela are not 
called till all the members of all the preceding parentelae ore 
dead. Between members of the same parentela the near* 
ness of gnule decides, except in so far as difference of sex 
and the right of representation intnxluce mollifications. In 
general, therefore, the nearest in grade belonging to the 
nearest parentela will be the nearest heir. 

Siegel and Wasserschleben l>oth reject tlie dinsion of tho 

1 Bruoiwr .p. T note) hju gtrtn a tummaij of tht littratuft oa this lal^fMl. 
s Hmt^ L 70. f dU ; cf L. BipuAnA, 66. 
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kindred into parentelae, and make the nearness of grade 
alone decisive. According to them, a nearer grade from a 
more distant ancestor precedes a more distant gmde from 
a nearer ancestor. But thev disai^ree about the mode of 
countinsT the desrrees where the deceased and the heir are in 
unequal grades of kinship to each other ; that is, when the 
generations between the deceased and the common ancestor, 
and between the heir and the common ancestor, are unequal. 
Sieirel maintains that tlie deccrees are counted alwavs on the 
longer side ; Wasserschleben, on the other hand, that the 
decrrees are counted onlv between the heir and the common 
ancestor, and that no account is taken of the number of de- 
grees on the side of the deceased. To make their theories 
consistent with the evidence in the sources, botli are forced to 
introduce modifications which need not here be mentioned.^ 
In an exhaustive article ^ Lewis sums up the arguments 
hitherto advanced by each of the parties to this controversy. 
After examining the evidence in Tacitus, in the folk laws, 
and in the Sachsenspiegel and other legal sources in the 
middle ages, he concludes that no sufficient evidence can be 
found in them to prove the parentelenordnung ; but at the 
same time he thinks the theories of Siegel and Wasserschle- 
ben are themselves inconsistent with these sources. At the 
close of his article he says : " If now, as we have seen, 
the parentelenordnung cannot be proved from the sources, 
the question remains whether other grounds speak for its 
existence in pure German law. And here the consideration 
seems to me to be very important that, as Homeyer has 
already suggested, the rules of succession among the higher 
nobility are based throughout upon the principles of the 
parentelenordnung, ... In this circle of society, the old 
German institutions maintained themselves longest." Lastly, 
Brunner^ has shown that the parentelenordnung forms the 
basis of the laws of inheritance in the Anglo-Norman and 

* They are given by Lewis on p. 82 of the article cited in note 2. 

* Zur Lehre ron dor Successionsordnung des deutschen Rechtei : Kritifchc 
Vierteljahnschrift fur Gesetzgebung und Rechtiwistentchaft, IX. p. 28. 

* Dat anglonormannische Erbfolgesystem. 
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Nonnan laws, and in the Customs of Bretagne, ^* three laws 
of undoubted German origin.** Bruuner accordingly throws 
the g^at weight of his authority on the side of the old 
theorv. 

One fact is made evident by this controversy, that no 
system can ever be found which will be in all respects con* 
sistent with all the sources. The German laws of inheri* 
tance were not the results of legislation based on philosophic 
principles, but rather the slow outgrowth of custom adapting 
itself to special needs. It is useless to expect that uniformity 
of system and logical application of fundamental rules which 
chamcterizt.* R«»man lau-. The most we can hope for is that 
some general system m.iy be found which in the main pre- 
vailed in tfurlv German law, but ahvavs with different modifi* 
cat:on> in different tribe:*. Such a svstem, Ivin^ at the basis 
of custom, may l>e discerned in the rules of succession ftp* 
plying to near kindred. The order of succession among these^ 
which has been quite generally agreed upon by German writ- 
ers, is as follows: 1, sons; 2, daughters; 8, grandchildien« 
etc. After descendants fail : 1, father ; 2, mother : 8, brotli* 
ers : 4, sisters.^ A modification of this system was early in- 
troduced by the right of representation, grandsons from a 
deceased son being allowed to succeed to their father's share, 
in concurrence with the sur^'iving sons ; but this innovation 
was stoutlv resisted. In the time of Otto I. its leealitv was 
Still disputed in Germany, and it was not till the beginning 
of the sixteenth centurv that the rule became firmlv estsb* 
lished there.' In England the right was disputed in GUn* 
ville's time, but in the time of Bracton was generally 
recognized.'' It could hardly have existed in Anglo-Saxon 
law. It cannot be doubted that the order of succession 
among the nearest kin in Anglo-Saxon law was substantially 
that given al>ove, although there is evidence only for the 
first two classes.* That sons were the nearest heirs, and 



> WaMertchUben. howtTtr. m&ket all aac«n«Jaou prvcfdt brothtrt 
ttn. 

« Von St.|.>w. Erbrvcht. pp 77-^. 

* Bnmner, An^ooorm. Erbiblgvirttem. pp. 32, S3. 

* RuiChDftr Laodrtcht, XVI. : " Thii U tbt I6th Uod-r«cht : wbcatrvs 
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shared equally, appears from Will. 1. 34, ^^ Si quis paterfamilias 
casu aliquo sine testamento obierit, pueri ^ inter se heredita- 
tem paternam equaliter dividant/' ^ After the sons came the 
daughters, who, like the sons, shared equally. In the Kentish 
Custumal, it is said : *'*' E clament auxi, que si ascun tenant en 
Gawlekende murt, et seit iuherite de terres e de teuemenz de 
Gavylekende, que touz ses fitz partent eel heritage per ouele 
porcioun. Ec si nul heir madle ne seit. seit la partye feit, entre 
les females, sicome entres les freres." ^ The evidence of the 
Kentish Custumal is confirmed here by Glanville and Brac- 
ton. Glanv. lib. 7, c. 3 : " Si vero fuerit liber sokemannus, 
tunc quidem dividetur haereditas inter omnes filios quotquot 
sunt per partes aequales. si fuerit socagium et id antiquitui 
divisum. . . . Sin autem plures filias tunc quidem indistincte 

or woman diei and leaves their land [ervej and other property, and after them 
live neither father nor mother, brother nor sister, child nor child's child, nor an^r 
of their sis next of kin [sibbosti sex honda], then let the equallr near relations 
make claim to the estate, who reckon relationship, taking equally with equally 
near hands [or : let all the near relations who claim the estate reckon their re- 
lationship thereto ; if they are all related alike, let them share equally] ,* unless 
there come one who is nearest of all to the estate, in which case this hand shall 
take the inheritance. But if this do not happen, then shall the relations diride 
amongst themselves according as they are related and can prore their relation- 
ship." The Frisian law is so closely allied to the English that, for purposes 
of argument, it is almost as good as pure Saxon. The six next of kin are there- 
fore the father, mother, brother, sister, child, and child's child. 

1 " Enfans," in the French version. For the relation of the different texts, 
see Schmid, Einl. p. Ivi. 

> Cnut, n. 70, is often referred to in discussing the laws of inheritance among 
the Anglo-Saxons. The passage is as follows : " And if any man depart this 
life intestate, whether because of carelessness or of sudden death, let not the 
lord take more from his property than his lawful heriot, and by his direction let 
the property be distributed justly to the wife, the children, and the near kin, to 
each according to the degree that belongs to him." The allusion here to the par- 
tition of the inheritance is only casual, and, as being evidently in general, not in 
precise language, cannot be accepted literally. A partition by which the near 
kin shared with wife and children is, for the period of Cnut at least, incon- 
ceivable, though it is not impossible that it might have existed in prehistoric 
times. The passages in Henry I.'s laws, relating to inheritance (1, § 7; 70, 
S 20; 70. § 23), are worthless as evidence of Anglo-Saxon law, and no considera- 
tion is taken of them here. 

* Lambarde's Perambulation of Kent, p. 518 ; Robinson's Common Law of 
Kent, p. 285. 
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inter ipt^as dividetur hereditas sive fuerit miles sive sokeman* 
nus pater earum/* etc. Bractou follows Glanville. Bracton, 
lib. 2, c. 34: '*Si liber sockmanniLs moriatur pliiribus relictii« 
haeredihus ec participibus^ si liaereditas partibilis bit et ab 
antiqiio divisa, haeredes quotquot eruiit bal>eant {mrtes suaa 
aetiuales.** The feudal principle of primogeniture had com- 
pletely changed the rules of succession to lands held by mili- 
tarv tenure ; but lands held bv soca'^re tenure, for the most 
part, still descended according to the ancient custom of par- 
tition, iirbt among the sons, then among the daughters. It 
cannot be duubted that this custom goo back to Anglo-Saxon 
times, and that the Gavelkind land> in Kt-nt. and the #'/c*(i- 
tfiuiix iiHtl'juitus tliclinim of Glanville and Bi.iclun are monu- 
ments of the endurance of tlje old svstt-ni in custoinarv law, 
where ^pecial needs had nut forced the adui^iiun of new prin- 
ciples. 

The case might be allowed to rest here, were it not that 
in the Kentish CustumaU as well as in Glanville and Bracton, 
a different order of inheritance is given for movables : — 

^ Eosexneot ^eieot lei chateui de Gavylekeudevs parties eo trelt 
apres le exequie* e lei dettet rendues. si il y eit i»<»ue mulier en Tje, 
i»si que la mort eyt la ane parue, e lei fitz e le> tille» muliers lacurt 
partie, et la fexnxne la tierce panie. £t si oul i^sue muller en vie Da 
seit, eit la mort la meite, e la femme ea vye kuire iiieyiie.*' ^ 

The chattels were di\-ided into three p«)nions: one-third 
went to pay the legacies of the deceased, or, if he had made 
none, were devoted by his executor in piop umu$ ; one-titiid 
went to the wife ; and one-third was di>tributed among the 
children, daughters as well as sons. It is neceasar}* to decide 
whether this is Anglo-Saxon custom, still in force throughout 
most of the kingdom under the Norman and Angevin kings, 
or whether it is onlv a later introduction, which 1ms forced it- 
self even into Kent. The passage quoteil contains three things 
quite distinct : a limitation of the right to devise by will ; % 
provision for dower; ami, lastly, a regulation of inheritance* 

1 Lambard*. Pennnb. of R«nt. p. 520; Robintoo't C>ro. Law of K«ot, p. 217; 
cf . GUoT. lib. 7, c ft. 
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The triple divisiion has no necessary historical connection 
with the equal division among the cliildren, irrespective of 
sex. The two things must therefore be considered separately. 
As regards the triple division, it is firet of all interesting that 
the old lawvers could never acrree whether the writ con*e- 
sponding to it, de rationabili parte bvnorum, lay at common 
law or by custom.^ In the next place it is certain that the 
limitation of the right to dispose of personalty by will is not 
Saxon law. In the Saxon period this right was unlimited. 
It is not impossible that in some parts of England, even in 
Saxon times, customs mav have arisen bv which movables 
were always willed in certain proportions to certain classes of 
persons. In this connection Somner quotes an interesting 
passage from Beda, Ecc. Hist. lib. o, c. 12 : *• Omnem quam 
possederat substantiam in tres divisit portiones, e quibus unam 
conjugi, alteram filiis tradidit, tertiam sibi ipse retentans 
statim pauperibus distribuit." The Saxon version has in 
place of the words sibi ipse retentans^ the words tie him ge- 
lamp^ " which belonged to him." Somner remarks on this 
passage : '• The third part is there said to belong to himself, 
plainly insinuating that the other two as rightly apperteined 
to his wife and children, each of them a third. But withall 
observe that this is the act of an housekeeper in the Province 
or Region (as there called) of Northumberland, . . . and 
such a testimony indeed it is as makes much (I confesse) for 
the antiquity of that custom [of a tripartite di\ision] yet 
surviving and ciUTant in those northern quai-ters of the 
Kingdome."^ If such customs existed in Saxon times, they 
might, in the end, have acquired the force of law, and have 
influenced the laws of intestate succession. But, if so, this 
must have come after the conquest. In London, at the time 
of Bracton, the right to dispose of personalty by will was un- 
limited, but later the custom of a tripartite division was 
introduced.^ The limitation of the right to dispose of per- 
sonalty by will may then be rejected as not being Anglo* 
Saxon law. Of the chattels not granted by will, the wife 

^ Somner's Gavelkind, p. 96. * lb., p. 92. 

• lb., p. 98. 
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receives half, aud the children half. The share of the wife 
corresponds to the half of the realty granted her as dower, 
and is undoubtedly derived from the legal dower of Anglo- 
Saxon law, which included half of the husband's property, 
real and personal. The remaining third of the chattels is the 
only portion which can properly be said to be inherited, and 
the children are the only persons who are legally heirs. This 
third part of the chattels is shared by the children irrespec- 
tive of sex. This part of the passage suggests the inquin* 
whether it is not derived from some earlier law, bv which the 
personalty was inherited by all the children, without prece- 
dence of >ons bi'fore daughters, and, if it is derived frnm 
such a Liw, whether the law is to be found among the Saxons 
in England. I> it uece^^ary to modify the previous statement 
of the onler oi succession, ami to lav down different rules oi 
inheritance for pei-sonalty aud realty ? 

In the laws of the continental Saxons, certain classes of 
personalty were subject to peculiar rules of succession. 
Things specially adapted to the use of the man, the best 
weapons, the best war-horse, with his equipments, etc., were 
set apart from the rest of the inheritance, and were called 
collectively the hergewdtt. These fell to the nearest male of 
the paternal kindred. Things specially adapted to the use 
of women were called gerade, and were inherited by the 
nearest female of the maternal kin. No trace of the geradt 
is found in Anglo-Saxon law. The heriots paid by the heir 
to the lord may have had, probably did have, their origin in 
the hergetcdU^ but of the furgetrcite in its original form, as 
inherited bv the nearest male of the male stem, there is no 
trace. Apart from these special rules, applying only to a 
small numl)er of objects of little value, the law of the conti- 
nental Saxons made no distinction between realty and per- 
•onaltv. The erve of the Saxon landreeht included both. It 
was only in the Uhnrecht that the two classes of propertjr 
were distinguished.' At the period of the folk laws a dis- 
tinction between movables and immovables in the laws of 

> .Schroeder. I. p. Ii4 . K«mbW. II p. 9S. 

> Voo Srdow, Erbrtcht ; Zuepd. Deaucb* RtchUfetchichtt, IH p. SIL 
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inheritance is found only in the Thuringian and in the Salic 
law. In the Thuringian law, land is inherited only by males 
of the male stem, while personalty falls fii*st to the sons, then 
to the daughters. In the Salic law, sons precede daughters 
in succession to land ; onlv women are excluded from succes- 
sion to the terra Salica^ but daughters share with sons in 
movables.^ Tins custom of the Salian Franks presents the 
only analoG^r in continental law to the Kentish custom of 
an equal division of chattels between the children, without 
regard to sex; and even here this seems to have been an 
innovation. It is impossible that it should have passed 
into Anglo-Saxon England from the Franks, while it might 
easilv have come throujjh Normandv into England, after the 
conquest. If then the Anglo-Saxon law of inheritance made 
a distinction between movables and immovables, the distinc- 
tion must have originated with them, and as an innovation of 
the first importance would appear prominently in their laws ; 
but in fact there is not the slightest e\'idence of such a dis- 
tinction, and the silence of the laws in this respect is conclu- 
sive proof that the distinction did not exist.^ 

The preceding inquiry has been directed only to the estab- 
lishment of the order of succession among the maegth. What 
classes of property were heritable, and what not, is a differ- 
ent question, the investigation of which does not fall within 
the purpose of this essay. Undoubtedly, all personalty which 
was not paid to the lord as heriot, or given to the wife as 
dower, if not disposed of by will, was inherited by the 
maegth. The relation of land to the laws of inheritance is 
discussed in another part of this volume. 

Although kinship was traced equally through females and 
through males, a marked distinction was made between the 
paternal and the maternal kin, and the rights and obligations 
of the former were much more extensive than those of 

^ L. Sal. 69 ; Schroeder, L p. 118. 

* No importance can be giyen to the use of the word }ffft (Uteralljr pecot, 
pecunia) to designate inheritance. It is so used because originalljr only per* 
sonaltv was heritable at all. In the Anglo-Saxon period, it applies as well to 
land as to personalty, as in the expressions yrfi-boc, a charter, yrfUand, hered- 
itarr land, &c. Cf. Grimm, Rechtsalt. p. 467. 
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the latter. Certain rights, an tlie guardianship of orphans,' 
and the right to receive the htalifang^ belonged only to the 
paternal kin. In the blood-feud, the rights and obliga« 
tions of the paternal kin stood to those of the maternal 
kin in the ratio of two to one. Two-thinls of the wergeld 
were paid by the fiudrtn maeijih^ one-thiixi by the medrtn 
m'W'jth? When an oath was to be taken by the kindred, 
two-thirds of the compurgators were taken from the paternal 
kin, one-third from the maternal kin.^ It follows, as a mat- 
ter of course, that two-ihinls of the wergeld were paid to the 
paternal kin, one-thinl to the maternal kiu.^ Phillips^ infers 
from thi> that the male ^:em had a [iroportioiiate advantage 
in inheritance. Init there ia no evidence to support this view, 
and it ia oppij-^ed to tlie whole spirit ol the Saxon family 
law. 

It does not appear from the sources whether the maet^k 
was limited to any fixed number of degrees of kinship. 
Some limitation of kin.>hip. within a fixed degree, is found in 
most of the German tribes, and Von Sydow,' on the authority 
of a passable in the hiws of Henry I. (TO, § 20), assumes 
tliat the Anglo-Saxon maeijth wius, in like way, limited to five 
degrees of kinship. The worthlessness of this passage an 
e\idence of Saxon law has alreadv l)een alluded to. Xo ar- 
gument can be derived from the prohibition of marriage 
within the fourth degree,* as this is purely church law, and 
we have direct evidence that the Saxons, in early times, 
allowed marriage even l)etween cousins.* As each grade of 
side-relationship was assigned a place on some joint of the 
arm or hand, the means of computation must have failed nith 

> IHot. and Ead. } S. 

» SchmiU. Anh. VU. c. 1. § 5; Hen. I. 76. § 7. 
8 Alf. 27 ; Hen I. 7o. {§ S. "i, 

« SchmiJ. Anh. VII c. 1. § 8; Attheltt. II. S H. Cf. Hco. L 74. | t; 
7«. f I. 

» Alf. 8. §3. Hen I. '.o, JJ 8. 3. 

• Get. dM Anirelt. Kechu. p. IM. Cf. Gaot. Erbrtcbt. IV. p. 806. 
t Erbrvcht. p. li»7. 

• Schmid. Anh. II. f 41 ; ^thtlr. VL f 12. 

• Be.lA. Ecc UiAt. Ub. I. c. SX VII. ; Ecgb. Ejictrpc. CXXXII. (Tbocpt XL 
p. 117). 
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the seventh de^ee, and even before this the proof of commor 
blood must, in most cases, have become practically impossible. 
The question is important chiefly in its bearing on the laws 
of inheritance. The estates of those dvinij without heirs fell 
to the king, or to the community, as the case might be. 
Was there any limit beyond which common blood ceased to 
give a title to the inheritance ? In the absence of any evi- 
dence, it mav fuirlv be inferred that the limitation did not 
exist, and that, in any event, if common blood could have 
been proved in any degree, it would have given a title to the 
inheritance, if no nearer heii's existed.* 

In the Ancrlo-Saxon, as in all earlv societies of German 
oricjin, the decjree of securitv and of distinction which each 
member of the community enjoyed depended chiefly upon 
the number, wealth, and power of his kindred, and there was 
little temptation to any one to separate from the family. But 
if the tie of kinship created rights, it involved also obligations 
which mieht easilv become burdensome. As civilization 
advanced, and individual members of the maegth became 
wealthy and powerful, or attained a higher position in so- 
ciety, a tendency appeared on the part of the rich to discard 
their poorer kin. Thus a freeman need not pay the wergeld 
with a slave, or with one who, for any cause, forfeited his 
freedom.2 In the latter case, the kindred lost the right 
to share in the wergeld if they did not free their kinsman 
within a year.^ Moreover, every tendency to weaken the 
tie of kinship was encouraged by the state, which had much 
to fear from the independence of powerful families,* and 
whose peace was endangered by the continuance of the old 
system of private vengeance. King Edmund tried to break 
down the old system entirely, by permitting the maegth to 
abandon their kinsman, guilty of homicide, and to force him 

1 Von Sydow and Von Ludewig are of the opinion that the limitation of the 
family within a fixed degree of kinship waa not archaic German law ; but an 
innovation from Roman law, through the influence of the church. Vidk Vjd 
Sydow, Erbrecht, p. 129, and the passage there quoted from Von Ludewig. 

2 Ine, 74. § 2 ; Edw. II. 6 ; -a:thelst. VI. 12, § 2. 
» Ine. 24, § 1. 

« -Atheist, m. 6 ; IV. 3 ; VI. 8, §§ 2, 8. 
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to bear the feud alone.^ The subsequent laws of ^thelred 
and Cnut prove that this measure was ineffectual^ and was 
afterward abandoned by the state itself.' The influence of 
the chun h contributed also to weaken the tie of blood. The 
rights and duties of kindred were inconsistent with the duties 
of monastic life, and those who became monks lost all rights 
of kin. The secular clergy, however, were not separated 
from their kindreil. and retained their rights in the matgth} 
If accused of homicide, thev must clear themselves with the 
help of their kin.^ In one or two instances the loss of family 
rights occurs as a leg;il penalty.^ Tims, iu Alf. 42. the man 
who attacks his foe. after he has yielded, forfi.-its his riglits in 
the maetjth ; and in Alf. I. §§ 4-5, a man who proves false to 
his lawful pledge, and resists imprisonment, forfeits his prop- 
erty, and, if slain, lies unavenged. These passages prove, 
what also is only natural, that outlaws, in general, were de* 
prived of family as of civil rights. Elsewhere, the man who 
refuses to aid against an outlaw, who is his kinsman, incurs a 
heavy fine.^ It is not clear from the laws whether separation 
from the maegth at will was permitted, or what the effect of 
the dissolution of the tie of kinship was. A passage from 
the laws of Henry I. would answer both these questions, if 
its evidence could be relied on ; but it is only a copy of a 
passage in the L. Salica^ and is worthless, therefore, as evi- 
dence of Anglo-Saxon law." With regard to the first point, 

1 Edm. II. I. 

« -Ethelr. II. 6; VIII. 23 ; Coat. I. 5. f 2. 

• T)t« tamt dittinction bttwMo th« regular aod tht Mcular clergj if fouad 
among the continental Saionr Sachtcntp. I. 25. $ I : " With the b rot b tffi 
•hares the priett, and not the monk " The gloet givet the reaaoo : ** Wanim 
nimmt deno cler Munch nicht Erhe ' Diets g*»chieht darum data mao iha te 
der Welt fur todt achtet " lldk Voo Sydow, p. sa. 

• JE«thelr. VIII. 23 ; Cnut. I. 6. | 2. 
» Cf. Hen. I. 88. J 15 

• Edg III 7 : Cnut. II. 25. ) 2. 

f Hen. L H8. f 13 rL. Salica. SO. Merkell : " Si quit propter faidiam Ttl oaoaaa 
aliqqam dt parentela •€ TeUt toUert et tram font Jura vent, et de tocietatt, •§ 
herediute et tou iUiui te ratione teparet . ti p<^«tea aliquit de parentibut toia 
abjoratia moriatur Tel occidatur, nihil ad eum d« here<litate Tel compoeitioiM 
pertiD«at ; ti aotem ipte moriatur vel occidatur. brreditaa vei coopoaiiio flUia 
Mts ftl dooiiaia jiuta proTeoiat." Dr. Schmid tlaoka thtrt ar« *' iimar , 
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it is significant that all the laws which speak of a separation 
from the family are special provisions, where the dissolution 
of the ties of kinship is either permitted as a privilege, or in- 
curred as a penalty in special cases. It is only a fair infer- 
ence that the arbitraiy separation from the maegth was not 
permitted. Of the effects of the dissolution of the tie of kin- 
ship, the laws mention only the freedom from obligations in 
the blood-feud, with the loss of the corresponding rights. 
The obligations and rights of kindred were, however, so in- 
dissolubly connected in all Teutonic custom, that it is impos- 
sible to suppose one right or obligation lost, and the rest 
retained. A partial separation from the maegth is inconceiv- 
able. Freedom from the blood-feud must have carried with 
it the loss of rights of inheritance, of guardianship, and of all 
that belonged to kin. 

The various questions of the constitution of the maegth 
have been considered, and it is now possible to state in brief 
its general characteristics. In a general sense, the maegth 
means simply the kindred, — all of common blood through 
lawful marriage. But, when one person is taken as a start- 
ing-point in the reckoning, his kin form a definite group, 
which, as having a certain organic form, is called, in a re- 
stricted sense of the word, '* the maegth." All of common 
blood with him, in whatever degree, whether on the father's 
or on the mother's side, have their appointed place in this 
group, according to the established order of succession. The 
maegth is subdi\dded into two groups, — the paternal and 
the maternal kin. Both are important portions of the gen- 
eral maegth^ the rights of the former being only somewhat 
more extensive than those of the latter. The tie uniting the 
members of the maegth cannot be broken arbitrarily ; but in 
certain cases, by law, a withdrawal from the maegth is per- 
mitted. The man who thus renounces his famUy loses every 
right that belongs to kinship. 

which ipeak for the applicability of this passage to Anglo-Saxon law, and so far 
as concerns the effect of separation from the family on the rights of inheritance, 
the point he had in mind when he wrote, no one will be disposed to dispate hii 
▼iew. 
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Such was the Anglo-Saxon maegth. It remains to con- 
sider the laws regulating the relations between the members 
of this group. — to describe, so far as is possible fi'om the 
sources, the various rights and obligations which together 
made up the maej-Uvjn^ the law of the kin. 

If all the laws which speak of the obligations of kin be 
compared, it will be found that, however these obligations 
differ in form. — whether it be to serve as guanlian, to 
fight in the blood-feud, or to assi>t with oath before the 
court, — one idea liea at the bottom of all. — the idea of 
protection. Some forms of this protection, as the guardian- 
>liip uf orpluiis. are common to ail stages of >ociety, and to 
all la\\>. T!ie pecuiiarity of early law here is only that, 
by ouaCom. ihi» protection i^* always exercised by the kin- 
dred. <)ihcr form^ ot tliis protection, as the pledge to 
mutual ac^sidtance in the blood-feud and before the court, are 
peculiar to primitive societies where a strongly centralized 
public law has not yet been developed, or where the princi- 
ples of feudalism have not yet corrupted the earlier law. In 
those earlv times, personal ^afetv could oulv be secured bv 
a system of mutual gu^iranty ; and the organization of tiie 
matgth offered it^elf naturally for this end. For here, to 
the advantages of the protection which each enjoyed %vas 
added the additional incentive of affection for his own blood. 
In the earliest laws of the Anglo-Saxons, this system of mu- 
tual guaranty id seen in itd purity ; and it maintained itself 
throughout the Anglo-Saxon period, though under the later 
kings it was much weakened, on the one hand, by the in- 
creasing force and widening range of public law, and, on the 
other, by the development of the qua^i feudal relation of 
man to lord. 

To this difference in the nature of the protection afforded 
by the kindred corresponds a difference between those who 
enjoyed this protection. la the Anglo-Saxon community, all 
free persons — and it is only with free persons that this essay 
is concerned — were divided into two cLisses, — the legally 
independent and the legally dependent ; those who could act 
for themselves, and those who needed a guardian to act £ar 
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them. The obligations of kindred may therefore be divided 
into obligations between those legally independent, and obli- 
gations of those legally independent toward those legally 
dependent. The first have their ground in the peculiar con- 
stitution of earlv German society. With rerard to the sec- 
ond class, a distinction must be made. That those legally 
dependent must be protected by those legally independent is 
a principle of all laws. But certain pei-sons are legally de- 
pendent for natural reasons, and in all stages of society ; and 
others are legally dependent for artificial reasons, peculiar to 
a particular constitution of society. So women of full age 
were legally dependent in Anglo-Saxon law, for reasons pecu- 
liar to the constitution of Anglo-Saxon society. Apart from 
the right of inheritance, which has already been discussed, the 
rights of kindred will be considered, in connection with the 
obligations to which they correspond. 

The obligations between kindred legally independent may 
be classed under the two heads of, — 1. Obligations arising 
fi'om the blood-feud ; and, 2. Obligations to defend a kins- 
man before the court, and to become responsible for him to 
the state. 

A full description and history of the blood-feud does not 
fall within the scope of this essay. As one form of the right 
of self-help, its details and its limitations belong more appro- 
priately to the subject of criminal procedure. Here it is 
only necessary to state what the rights and duties of the kin- 
dred in the blood-feud were. 

In one of -3Ethelred's laws ^ it is said : " If a breach of the 
peace be committed within a burh, let the inhabitants of the 
burh themselves go and get the murderers, linng or dead, or 
their nearest kindred, head for head.*' If this were changed 
so as to describe a simple murder, it might read : ^^ If a mur- 
der be committed, let the kindred of the slain themselves go 
and get the murderers, living or dead, or their nearest kin- 
dred, head for head." This would be an exact description 
of the primitive form of the feud. Unlike some of the con« 
tinental tribes, the Anglo-Saxons did not permit the exercise 

1 .£thelr. II. 6. 
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of the right of feud for simply corporal iDJurie8« but lii 
it to the single cose of guilty homicide. When a mao 
slain, his kindred must avenge the murder by slaying an 
enemy or enemies of equal value.^ The obligation of the 
slayer*s kindred was simply to defend his life. But already, 
in the time of Tacitus, and in the earliest laws of the Anglo* 
Saxons, the system of money compensation had been devel* 
oped, although it is uncertain whether, before the laws of Ine 
and Alfred,' the kindred of the slain were oUigeil to accept 
the composition, or whether they were still free to choose the 
feud, if thev preferred. Under the svstem of moner com« 
pensation. the kindred of the slain must demand payment of 
tlie wer, or prosecute the feud.^ They hiul the riijht to the 
wer when paid,* and must by oath release the >layer and bis 
kindred from the feud.^ The first instalment of the wer — 
the heah/anj — was shared equally between the father, the 
children, brothers, and paternal uncles.* The rest of the wer 
was shared bv the kindred, but exactlv bv which of the kin* 

• mm 

dred does not appear. Evidently two-thirds were paid to 
the paternal kin, and one-third to the maternal kin : beyond 
this, nothing can be proved. 

The kindred of the man accused of homicide must, first of 
all, free him from the charge, if he be innocent, by an oath 
of his paternal and maternal kin.' If this is not possiblet 
they must negotiate with his foes for a release from the fend 
by payment of composition, or they become personally re* 
sponsible for his act, and are liable to be slain in the feud* 
If he is captured by his foes, the kindred have thirty days in 
which to release him by payment of composition,' They 
must become his sureties for payment of the trer, — eight of 

» Scbmid. Anh. VIII c. 1 ; .£th«Ir. 11. S ; Cntit, 11. 56. 
< lot. 74 ; Alf . i2, cf . Schmid. GIom. i. ▼. Ftbdtrtcht. 

* Ed. Conf. 12. 1 6 . " Emvn'Jationcm facimt parciitibut. sot gntmai psii^ 
tur. undt Aogli proTcrbium babtbaot : Bicyt tpert of $idt otktr hert, qood stl 
dictrt. Iaocvaid «fiM d« Utcre aut (er eftm." 

« Scbmid. Anh. VIL a f 4. 

• Scbmid. Aob. VII. 1. § 4. EJm. n. 7. 

• Scbmid. .\Dh VII I. § 5 fqaoted aboT*. p 128) : Hto. I. 76. | 7. 
Y JEtbdr VIII f 23; Hen I. M. f 4 

* Alf. 42. f 1. 
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the paternal kin, and four of the maternal kin ; ^ and must 
take an oath that peace shall be preserved.- He must pay 
from his own property, if he can.' If he cannot, the kindred 
must pay ; the patemal kin payin;j two-thirds, and the mater- 
nal kin one-third. If he canuot pay, and his kindred cannot 
or will not pay for him,* he becomes an outlaw. If he vol- 
untarilv leaves the land, the oblicjation of the kindred is lim- 
ited to half the wer, in ^Ethelbirht's laws;^ but apparently, 
in Alfred's time, they rnvx^t pay the whole. Only, if there 
were no paternal kin, the obliijation of the maternal kin did 
not extend beyond the payment of their share. The guild- 
brethren paid a third, and for a third the slayer fled."^ lu the 
same way, the obligation of the paternal kin was limited to 
the payment of two-third<. even when there were no mater- 
nal kin.' 

It has been said above that the only lawful ground of the 
exercise of the right of feud was the guilty murder of one's 
kinsman. In certain cases, slaying was permitted, and the 
kindred could not avenge the slain. Thus, a man might 
fight '• orwige,'' — that is, without incurring the penalty of 
murder, — if he found another within closed doors with his 
wife, daughter, sister, or mother.^ So also the thief caught 
in the act might be slain with impunity, only the slayer must 
prove on oath that he was a thief. If he did this, the kin- 
dred of the slain were forced to release the slaver from the 
feud.^ But, if he concealed the act, the kindi*ed of the 
slain were permitted to clear their kinsman if they could.^^ 
If they succeeded, the slayer must pay the wer.^^ But, if 

» Edm. n. 7; Schmid, Anh. VII. I, § 3. 
•^ Edm. II. 7; Schmid, Anh. VIL 1, § 4. 
' iBtheib. 30. 

^ It has been shown aboTe (see p. 189) that, in certain cases, the kindred might 
abandon their kinsman, if they chose to do so. 
» -f:thelb. 23. 

• Alf. 27 ; Hen. L 76, §§ 8, 9. 
T Hen. I. 75, § 8. 

» Alf. 42, § 7. Cf. ib. id. § 5. 

• Wiht. 25 ; Ine. 12, 16, 35, Pr. 
10 Ine, 21, § 1. 

" Ine, 35, Pr. 

10 
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they undertook to do so and failed, they incurred a heavj 
fine, and their kinsman lav unavensred.^ The method of 
proof was by oath of two of the paternal kin, and one of the 
maternal kin,- or by ordeal.' 

Besides the oblig:ui()ns arising from the blood-fend, the 
kindred were, in general, bound to assist their kinsman in an 
oath before tlie courts, whether he appeared as plaintifiT or 
defendant. Their share in the oath against a charge of 
homicide, and in the oath to clear their kinsman slain as a 
thief, has been mentioned. A case entirely apart from the 
blood-feutl «X'curs in the I-»aw of the Northumbrian Priests, 
where it is >ai«l that a kiir/^ ilune must elear him>elf fr>ni a 
chanr»? of witehcraft or iduLitrv bv an oath of twelve of his 
kinsmen.* 

If the organiziition of the macjth offered itself as a natn- 
ral means of the mutual guaranty needed in early times, the 
state found it equally useful as a police organization, enabling 
it to hold lawless men to right. It was one of the duties of 
the kindred to see that their landless kinsman had a lord 
in the folk- je mot, or else themselves to become responsible 
for him to the state. If thev did not do this, he became an 
outlaw, and mieht be slain bv anv one as a thief.* If anr 
one was imprisone<l for theft, witchcraft, dec, his kindred 
must pay his fine, presumably if his own property did not 
KuflBce, and must become surely for his goo<l conduct on his 
release.* A notorious thief found guilty at the onleal could 
be slain as an outlaw, unless his kindred paid his fines and 
became his sureties. If, afterward, he committed theft, they 
must pay for him, and bring him again into prison.* If the 
kindred found a lord for their kinsman, the lord seems not to 
have been l>ound to assume these obligations of the kindred. 
He might do so if he chose, or might return the man to tlie 

1 .€:htltt. II. 11 : .EtheLr. UL 7. 

> .Hthelit II. 11. 

» ^tthelr. Ill 7. 

« Schmid. Anh. 11. I 61. 

• .£thtUt. II. 2; II. «. 

• ^thtUt. II. 1. $3; II <. ) I; II 7. 

t ^iMiC. U. 1. 1 4 . VI 1. § I : VI. 0, cf. ib. VX IZ 1 1 
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charge of his kindred.^ From the time of Edgar, the maegth^ 
as a police organization, no longer existed. It had been super* 
seded by a system of police organizations of a purely political 
nature ; and the police duties hitherto exercised by the kin- 
dred had passed to the members of these political organi- 
zations.- 

Lastly, it was the duty of the kindred to protect all of 
their kin who were not legally capable of protecting them- 
selves, and who were not members of a household where 
they could be protected by the head of the household. This 
protection exercised bv the kindred is onlv a substitute for 
the protection ext-reised by the head of the hou^sehold. The 
law of guardiansliip is therefore only an artificial ext ens-ion 
of the law of the household, and, as such, will be more con- 
venientlv considered when the law of the household is 
known. 

The various laws of the kindred, which have formed the 
subject of the previous pages, gradually — many of them 
very soon after the close of the Saxon period — fell into dis- 
use, and were superseded by other rules, more adapted to the 
changed circumstances and needs of society. The necessities 
of feudalism forced an entire change in the laws of inherit- 
ance, though here the older system maintained itself, for 
some classes of property, to quite a late period. Under the 
influence of Roman law, the Roman system of computing 
degrees of kinship, more accurate and precise, and capable 
of wider application, had already, in Glanville and Bracton, 
replaced the older system, more clumsy if more picturesque. 
Already, in Saxon times, the responsibility of the kindred in 
matters of police had passed to other organizations, founded 
upon more advanced political conceptions. The right of pri- 
vate feud, with the rights and duties growing out of it, main- 
tained itself against every hostile effort of the Saxon kings ; 
but, with the rapid growth of a strong, centralized state powef 
under the Norman kings, it could not but early succumb. 
Even the rights of guardianship the kindred eventually losti 

1 Edw. II. 8, cf. Ine, 74, § 1. 

« Edg. UL 6, IV. 3 ; -fithelr. L 1, Pr. ; Cnut, IL 20, Pr. ; WU. I, 26. 
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and the customary guardian gave way to one appointed bj 
the court. The rules of the matgAagu have left no lasting 
trace on English law. But the ca»e is far different with the 
law of the household. Here we have to do with an institution 
now as then, and as far back as we know anv thini;: of Arvan 
society, the basis, the comer-stone, of that society ; and it is 
not too much to say, that, however outwartl appearances hate 
changed, the household is still what it was when the Teutonic 
race tirst appears in history. Not that tlie law uf the house- 
hold hiis not undergone many and important mixlitications. 
Fathers no l«>nqer sell their daughters into marriage, or their 
infant sons into slaverv. But the essential characteristics of 
the modern househi)ld alreadv existed in tht* earliest Teutonic 
law; and daily occurrences remind us of the mo'it archaic 
institutions of our heathen ancestors. The i>iidegroora who 
places the ring upon the bride's finger, and speaks the words, 
*' With this ring I thee wed,*' stands very near to the old 
Saxon who gave to the bride's father the money of which the 
ring is but the representative,^ with a teed or surety to bind 
the contract ; and the widow's third, of English common law« 
is more true to its early original than the words of the mar- 
riage service, " With all my worldly goods I thee endow/* 

But the old German law of the household is not merelv in* 
teresting and important as showing the origin of modem laws 
and customs : it is even more important, for the student of 
comparative history, as fui-nishing a t\'pe — perhaps the most 
archaic type of which we have any knowledge — of a primi* 
tive Ar}*an institution. It has long been the fashion to re- 
gard the Roman family, with its rigid conception of a single 
head, to whose absolute will, wife and child, slaves and 
cattle, were all alike sui>jected, as tlie typical form of the 
primitive Aryan family, and to study the German family from 
the Ught of the Roman. Few questions, certainly, offer 
greater difficulties than this of the relation of the German to 



1 The riotr va« orimnjilly onlr one form of the Qrrk-x or hnrnd'TtH^ a 
•om of monej p«i«l to l>tn<l the c«>n!ract. Ht^nce. on^'.naltr. only the brioW- 
froom gave a nnf there wm D'j eichanife of hO|^- (Suhm. dat R«clit te 
£b«tchli«Maiif, p. 6&.) 
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the Roman family. Were they essentially the same ? If not 
80, in what did they differ, and which was the earlier and 
purer type ? These are questions about which students are 
far from being of one mind ; it would be much beyond the 
present purpose to attempt to answer them ; but some sug- 
gestions of the main differences between the German and the 
Roman familv will serve to make clearer the real character 
of the German household. 

It has alreadv been remarked that, in earlv German law, 
kinship was not, as in Roman law, limited to the agnates, or 
those tracing their descent from a common ancestor through 
males. The mother's kin, if in some respects less favored 
than the father's kin. were still an important part of each 
man's familv, and were united to him by close ties of mutual 
right and obligation. The wife, after marriage, remained in 
her own maegth ; her husband merely became her guardian. 
Her children were as much kindred of her kin as of their 
father's kin. Tiiis difference between the German and the 
Roman institution is radical, and most important conse- 
quences result from it. The wife was not under the absolute 
power of her husband, but was protected by her kindred from 
his abuse. Even the children seem to have found, in their 
mother's kin, a protection against the abuse of the parental 
power. The members of the German household had rights 
even against the head of the household, rights made effective 
by the intervention of the maternal kin, — an arrangement 
impossible under the Roman system, which regarded the 
mother's kin as legally not kindred at all. This is something 
quite different from the Roman patria potestas^ where the 
children, during the lifetime of the father, were theoretically 
little better than slaves, except in so far as they had potential 
rights. Sir Henry Elaine, in speaking of the patria poteatas^ 
gays : " It is obvious that the organization of primitive socie- 
ties would have been confounded if men had called them- 
selves relatives of their mother's relatives. The inference 
would have been that a person might be subject to two dis- 
tinct patriae potestatea; but distinct patriae potestates implied 
distinct jurisdictions, so that anybody amenable to two of 
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them at the same time would have been under two different 
dispensations. As long as the family was an imptrium in 
imperio^ a community within a commonwealth, governed by 
its own institutions, of which the parent was the source, 
the limitation of relationship to the agnates was a necessary 
securitv a^inst a conflict of laws in the domestic forum/* * 
The justice of this remark is obvious at once : the absolute 
power of the father over wife and children could not exist 
where the mother's bh-H^tl-rehitions were acknowledged an 
kin. The natural and only inference is, th.it, where we do 
find men calling *• theniM'lves relatives of th»rir mother's rela- 
tives," the pttf't'i j'^'f^ar-'if, as known to the Romans, could 
not have exi>tcd. Thi> argument may be extended even 
farthiT to >how that, if a patriarchal system is ever possible 
in anv »ta^e of ^ucierv where law can be taid to exist, — a 
point by no means clear, — it can only be where a limitation 
of the familv to the acrnates exists. When Sir Henrr savt 
(Anc. Law, p. 1-3S), ** All the Germanic immigrants seem to 
have recognized a corporate union of the family under the 
mund or authority of a patriarchal chief, but his powers are 
obviously only the relics of a decayed patrvt pot€$ta$^'' be is 
as much in error as when he ascribes the Roman agnation to 
the primitive German system. Nothing rests upon more cer* 
tain evidence than that, in all German law, the maternal kin 
were a very irapoitant portion of the family. Wherever a 
preference for the male stem is shown, this either lies in the 
necessities of the case, as in the succession to the hergttCiiU^ 
or else bears all the marks of an innovation, as in the prefer* 
ence of the male stem in succession to land in the Salic and 
Tburingian law. It must be remembered that the inherit* 
ance of land among the kin was a comparatively modem in* 
stitution when the German folk-laws were written, — that 
this was a time of migration and conquest. It would not be 
strange if a limitation of inheritance to laud to the male stem 
should, under such circumstances, have l>een introduced, from 
motives similar to those which afterward, in feudal timet* 
gave rise to primogeniture. There is quite as much evidence 

^ Anctcot Law, p. 144. 
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in early German law to support the theory that the primitive 
German kinship was limited to those descended from a com- 
mon ancestor through females as that it was a system of 
agnation. Witness the statement of Tacitus (Gerraania, c. 
20), "Sororum filiis idem apud avunculum, qui apud patrem 
honor," and the preference given by the Salic law to the fe- 
male kinship in the succession to movables.^ 

It is the more important to call attention to these points 
here, because, in his last published lectures ('' Early History 
of Institutions''), Sir Henry has given the sanction of his 
great authority to the view that private property in land in 
England was derived originally from the owner^^hip of the 
patriarchal chief. It is certainly not meant that a patri- 
archal organization, or any thing like one, ever existed among 
the Saxons in England. The Anglo-Saxon maegth was not 
a distinct group, composed of certain definite persons, all 
under a single head. The maegthe were inextricably inter- 
woven. It is only when some one person is taken as a 
starting-point in the reckoning, that the maegth assumes a 
defined form, and the several kin can be assigned to their 
proper place. Cousins were in the same maegth^ but the 
mSdren-maegth of one did not belong to the maegth of the 
other. Moreover, already, in historic times, the individual 
predominated over the family. The rights of the kin in 
Anglo-Saxon law were individual rights. The duties of 
the kin were individual duties, enjoyed by, or binding upon, 
the nearest three, or the nearest six, however near or dis- 
tant these might be. In the earliest system, however, it 
seems to have been common for the children and grandchil- 
dren of a man deceased to live together without a division of 

1 L. Salica, 69, cf. Schroeder, Geschichte des Ehelichen Giiterrechts, L p. 114. 
The American Indiane seem to hare reached a sta^ of social development as 
nearly resembling that immediately preceding the Aryan as any thing we are 
likely to discover. Among them, both systems of kinship existed, — that 
through males and that through females ; but the latter seems to hare been 
more common. Vidt Mr. Lewis H. Morgan's article ('* Montezuma's Dinner") 
in the North-American Review for April, 1876. Mr. Morgan's contributions to 
the history of early society are among the most valuable that have yet afh 
peared. His forthcoming work on " Ancient Society " will be looked for ^ith 
interast by all students of comparative history. 
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property ; and probably, in prehUtoric times, large bodies of 
kindred did so. But even here there is no patriarch. All 
of mature age in this group stand legally on the same foot* 
ing. It is not the subjection of all descendants to the will of 
one ascendant, but the voIuntar^' a.s>ociation of near kindred ; 
and the control exerciseil bv the familv council in such a 
group as little resembles the despotic power of a patriarchal 
chief, who ** disposed absolutely of the persons and fortune 
of his clansmen," ^ as the free democratic constitution of prim* 
itive Germanv resembled the hi'':hlv aristocratic constitution 
of earlv Rome.- 

Another important difference between the German and the 
Roman hnu>elioKl was. that in German law sons did not 
remain under the parental authority during the lifetime of 
the father, but became independent at an early age, — 
whether at a fixed age, or only upon separation from the 
father*!) household, will presently be considered. Here again 
the German system is utterly opposed to the patriarciial the- 
or}*. It is essential to that theor}' that the power of the 
father over his descendants should continue during his life* 
In short, under ever}' aspect of the case, the German house* 
hold presents itself as something radically different from the 
Roman, and the German familv svstem as somethine entirelr 
different from any thing resembling a patriarchal systeuL 

But to return to the subject in hand, — the Anglo-Saxon 
law of the household. Under this head must be considertd 
the relations of the father to his children, marriage, and the 
relations of husband and wife. It is, first of all, to be re* 
marked that the father's power extended only over children 
born in lawful wedlock.' The father, by acknowledging 



I Ancient Law, p. 140. 

* Mr. Morirmn, io th« article abore rrferrH to. tells at ttiat. amonf th« AoMfw 
lean Indians, it vat cuttDmarr for the mrnibert of a gens to occupy a boast Ul 
common, under the Iea>lerthip of an 'vVrf*^ head. The organixation of the fMS 
and of the tribe was democratic. Sucb a •vttem mif ht deteneratt into a tribal 
sjttem like the Celtic, or dcvelw>p a democratic svitem like the German, 
is no place for a patriarchal sritem between democrats Germany and a 
cratic fljtiem like the In<lian. 

• a. AU. 42, f :. 
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natural child, could give him a place and protection in the 
household, and, by so doing, acquired a right to his wergeld, 
if he were slain ; but he could not give the child rights of 
inheritance or of kinship. The power of the father was not 
of the nature of property, but of guardianship ; it was not 
getrer**^ but mund.^ And this jmrnd of the father was not 
absolute, but limited, inasmuch as the children had rights 
made eflfective by the intervention of the kindred. It does 
not appear that the father ever had the power of life and 
death, except over children who had not tasted food.^ Even 
thifi limited ricrht is found onlv amoncr the Frisians. The ric^ht 
to sell children into slaverv was limited to cases of necessitv, 
and. in Anglo-Saxon law, applied only to children under 
seven vears of aee : ^ even when sold, thev were to be treated 
differently from other slaves."* The power to chastise the 
children is a natural power, inherent in all parental author- 
itv : in the Ancrlo-Saxon, as in manv of the folk-laws, it is 
expressly ascribed to the father.* It was also the natural 
right of the father to exact obedience from his children. In 
the earliest Anglo-Saxon period, he could give his daughter 
of immature age in marriage against her will. Poen. Theod. 
XIX. § 27 : *' Puella vera xvi. vel xni. annorum sit in 
potestate parentum; post banc aetatem, non licet parentes 
ejus dare eam in matrimonium contra ejus voluntatem." But 
already, in the tenth century, the father*s power in this re- 
spect was limited to a veto on the marriage.^ A right analo- 
gous to that of giving the daughter in marriage was the right 
to send her to a convent,^ or to prevent her entering one. It 
is not clear how far the parental authority over sons in these 
respects extended. The father certainly could forbid his 

1 Kraut, Vormandflchaft, L p. 287 ff. 

* Vita S. Ludgeri, Lib. 1, c. 2: " Semel gustantes aliquid infantes apud pa- 
ganos necari illicitum erat." Vide Kraat, I. 46. 

» Poen. Theod. XIX. § 28 (Thorpe, II. p. 19). 

* Alf. Ecc. L c. 12. 

* Ecgb. Excerp. c. 96 (Thorpe, 11. p. 111). 

* Schmid, Anh. VI. § 1 : " If a roan desire to betroth a maiden or a womaiv 
and it so be agreeable to her and to her friends/' &c. Cnut, II. 74 : "And let nt 
one compel either woman or maiden to whom she herself dislikes/' &c. 

' Poen. Theod. XVL § ^4 ; Kraut, II. p. 604. 
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marriage, or hU entrance into a convent,' and probably had« 
at first, the right to send him to a convent.' 

An important right or duty of the father was to represent 
his children before the courts, to prosecute any injuries done 
to them, and to make amends for injuries conimitted by them. 
These rights and duties were so inherent in the German sys- 
tem that they are not once mentioned in the laws of the 
Anglo-Saxons: the absence of such mention is perha])s the 
strongest argument for their existence. Finally, the father 
had the right to administer the property of his &on. Of 
course this api>lies only to such property as the son might 
acquire from >«'me i«^urce other than the father, as, for ex- 
ample, by inheritance from the mother or her kin. The 
Anglo-Saxon, in c^»ramon with all the earlier and purer Ger- 
man Iaw5, contain nothing that throws any light on the 
father's power in respect of the property of his son ; and re- 
course must be had to late continental sources, like the Soeh- 
senspiegeL or to codes more or less influenced by Roman 
law, like the Westgothic. This much, however, can be safely 
asserted, — the father had the gtwert^ the legal possession, of 
his son*s proi>erty, and, as a consequence of this, the usa* 
fruct. His power of alienating such property was restricted 
to cases of necessity.' Beyond this, tlie endence will not 
warrant anv conclusion. 

The paternal authority ended necesnarily when either th# 
son became a monk, or the father became a monk, or other* 
wise legally incapable. In the former case, the son passed 
into the guardianship of the church ; in the latter case, into 
the guardianship of the next of kin. When and how, apart 
from these si>ecial cases, parental authority was ended, ia a 
question of great difficulty, and various views have been held 
by German scholars with regard to it. In the time of Taci- 
tiis, there is not room for much divergence of opinion. At 
that period, sons were freed from the parental power, not at 
a fixed age, but when they were physically mature, and capa* 

I Pom. Thefxl. XIX. f 25 ; Coaf. Ecfb. i 27; cf. Liut \2k 
S Kraut. II p. SOI. 
• Kxmnt. IL p. eoS & 
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ble of bearing arms.^ The emancipation required a formal 
ceremony, which consisted in conferring arms upon the youth 
in the assembly.' This could be done either bv the father, 
or by a third person with the father's consent. In the latter 
case, it was preceded by a tradition of the son by the father 
to this third person ; and the emancipation then had the 
effect of creating, between the emancipator and the one 
emancipated, a special personal relation, the nature of which 
depended upon the previous contract of tradition. The ordi- 
nary purpose of such an emancipation by a third person was 
to create between him and the one emancipated the relation 
of lord and personal follower ; but it might also create the 
paternal relation. In this case, the emancipator would be- 
come the adopted father, but he would not acquire paren- 
tal authority. The effect would be merely to give the 
adopted son rights of succession from his adopted father. In 
exactly the same way as sons, wards became legally inde- 
pendent when the guardian conferred arms upon them in the 
assembly. These three cases are all contained in the much- 
quoted passage of the Germania (c. 13) : *• Sed arma sumere 
non ante cuiquam moris quam civitas suffecturum probaverit. 
Tunc in ipso concilio vel principum aliquis vel pater vel pro- 
pinqui scuto frameaque juvenem omant.'* The gift of arms 
by the princeps made the youth a personal follower of the 
princeps. The gift of arms by the father — the ordinary case 
— simply freed the son from parental authority, and made 

1 It is difficult to see exactly wherein Professor Sohm differs from the ordi- 
nuj riew which regards this emancipation as marking the term of majoritj. 
He says (Altdeutsche Reichs- und GerichtsTerfassung, p. 545) : " The gift of 
arms did not have the object to produce majority/' And vet he says that it 
was " regularly occasioned by minority." What would hare happened if th« 
father had refused to emancipate his son after the son became physically ma- 
ture ? The answer must be that custom was so strong as to compel the father 
to emancipate in such case. Why not, then, say at once that, by custom, — a 
custom as rigid as law, and in fact at that time the only law, — sons were regu- 
larly emancipated by their father when they became physically mature, — 1.€., 
when they attained majority physically, the only majority known at that 
period 1 

' For a fhll account of this form of emancipation, see Sohm, R.- und 6. V^ 
BeilageL 



156 THE AXGLO-6AXON FAMILY LAW. 

him legally independent. The gift of arms by the propim* 
quu$ is regarded by Sohm as an adoption, preceded by a trap 
dition of the son by the father to the propinquuM ; but it 
seems more natural to consider it as the means of freeing an 
orphan wanl from the guanlianship of his next of kin. As 
at that time, a fixed age of majority was not established, 
some method of this kind would be necessarv to terminate 
the guardian's authority. 

The fpecial act by which the father's power was terminated 
has been called an emancipation, but it must not be supposed 
that it h:ul any thing in common with the Roman em'tndpatio. 
The lattt-r rcniove^l tlie emancipated son from hi> family, and 
dcdtroyeJ :he tie of kinship and all ri^^rhrs resulting fn»m it. 
Thud the eiuancii>ated son lost all rights of inheritance in his 
natural family. The German emancipation was nothing more 
than our majority, or coming of age. A si)ecial act was 
necessary, because, as yet, no legal term of majf^rity was 
fixed ; but the emancipation had no effect on the tie of kin- 
ship, or the rights resulting from it. It simply made the son 
an independent member of the community ; effecting what« 
in Roman law, was onlv effected bv the death of the father. 
This is onlv another result of the radical difference between 
the Roman and the German family, and, in so far, another 
proof of that difference. 

In the law, as it stood in the time of Tacitus, a change 
would first be demanded for the case of wards. As the 
guardian had the use and enjoyment of his ward's estate* 
the temptation would be strong to keep the ward depen- 
dent as long as possible. This evil would be met by enacts 
ments fixing the legal age at which the ward should become 
legally independent ; and, in fact, such enactments are fonnd 
in all the folk-laws. This change could not but have an 
effect on the relations of father to son. It would become 
the rule to make the son independent at the same fixed 
period. The difference between the ward and the son would 
be only that, while the ward became independent ip$o /«<<• 
on attaining majority, the son still needed to be emancipated 
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by a special act, which, however, regularly took place at or 
about the same period.^ 

From this point two lines of development are conceivable. 
Either the father's power would be assimilated to that of the 
guardian, and so would end ipso facto when the son attained 
majority, or the two powers would be kept quite distinct, and 
a special act would continue to be necessary for the emanci- 
pation of the son. The former is the view of Kraut ;2 the 
latter the view of Stobbe.^ Putting aside for the moment 
all questions of Anglo-Saxon law, and considering only the 
law of the continent, it is clear that Stobbe has proved his 
view for several of the continental tribes, — for the Franks, 
the Alamaniiians, and the Westgoths. In these tribes the 
emancipation of the son, still at the period of the folk-laws, 
required a special act. Besides the old ceremony of the gift 
of arms, other forms appear, as, among the Franks, cutting 
the boys' hair. ^laniage also appears as //;«o facto making 
the son independent. Stobbe admits, however, that still 
at the period of the folk-laws the emanci[)ation of the son, 
by a special act, was regularly occasioned by majority. 

At the period of the early middle ages, the period of the 
Sachsenspiegel, the old forms of emancipation by cutting the 
hair or by gift of arms had fallen into disuse, as must inevitably 
have occurred before an advancing civilization. Unless, there- 
fore, parental authority was now assimilated to guardianship, 
and made to end like it, with the attainment of majority, some 
new ground of emancipation must be found. Such a ground 
Stobbe finds in the separation of the son from the household 
of his father, which took place as a rule at the marriage of 
the son, and which was regularly accompanied by a division 
of property between the father and the son. It has already 

1 Greg. Tours. Vit. Patr. 9, 1. A Roman father emancipates his son, ten ytan 
oldf bj commendation. Sohm remarks : " Tliis passagre . . . contains a new 
proof that there were Romans who emancipated in tlie German form, — at 
the term of majority fixed by German law." R.. vl q. V., p. 647, o. 7. CL 
West. Goth, formula 84, quoted by Stobbe, Beitriige, p. 12. 

« Vormundjchaft, II. 590, ff. 

s Die Auf hebung der TiLterlichen Gewalt nach dem Recht des yittelalten 
(in his Beitriige zur Gescliichte des deatschen RechU). 
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been remarked that marriage was al\rays regarded as ip$0 
facto terminating the parental authority over sons. In the 
earlier law, however, marriage does not appear as a prominent 
form of emancipation, except in laws where a lute period w2A 
estahlidhed for majority. In laws where the earlier age of 
ten, twelve, or fifteen vears was still the rule, the son would 
naturally be emancipated before the ordinary aqe of marriage. 
Kraut, of course, maintains that, for the later as f »r the ear- 
lier period, the fatlier's power ended when the son attained 
majority. It would not be useful, for the present purpose, to 
enter at length upon the merits of the di«»cu>*ion for the 
period of tlie law-lMMiks. This would re«[uire a miaure ex- 
amination of a large number of passages in the varioits legal 
sources of that period. A single sugge>:ion only may be 
permitted. After studying the arguments of Kraut and of 
Stobbe. one cannot help tliinking that, so far as tlie |>eriod of 
the Sachsenspiegel is concerned, their views are not so much 
at variance as. at first sight, they seem to be ; and that, after 
all, the difference may ari^e from ignoring the fact that paren- 
tal authoritv was not amon^ the Genuan>, anv more than it 
is to-day among us. a distinct, clearly defined right, like the 
Roman p'ltria pote$ta9, which must necessarily end entirely 
or not at all. Parental authority was not (to borrow the 
terms of Roman law) a Jm^ as patria poteita^^ in Roman 1aw« 
was a ** right over persons, analogous to rights of property •** 
The law saiid, the father ahall have certain powei-s over his 
son. When the son comes of age, certain of these powert 
shall cease. When a dinsion of property takes place between 
father and son, certain other powers of the father >ball cease. 
Kraut, while holding tliat parental authority ended with the 
sou*s attainment of majority, admits that, even after this 
period, the father continued to administer the common prop* 
erty, and, as liead of the household, to repre>ent bi» son 
before the courts. The father could even require soch 
obedience from his son as was nece:»^ary for the well-being 
of the hou^eiloId. < >n the other hand, it cannot but be 
admitted that the father's control of his son's [person was 
reduced to a minimum, after the son attained majority. The 
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father could no longer chastUe his son, nor forbid his becom- 
ing a monk, nor prevent his marriage. Stobbe even admits 
that, for the private property of the son, that which he had 
fi'om sources other than the father, the father was only 
guardian, and was subject to the same pledges as other guar- 
dians.^ In Westgothic law, at least, this included the pledge 
to restore a portion of such property to the son, when he 
<;ame of age, whether mamed or not.- That even, as regards 
the father's property, the attainment of majority had an 
important effect is admitted by Stobbe. Before majority, 
the son had no ri<'ht of veto in alienations bv the father; 
after majority, he acquired this right.'^ In some laws also 
the son, after majority, had the right to demand a division 
of property.* Finally, the son was always at liberty, after 
he attained majority, to leave his father's house, and go 
where or do what he chose. 

All this points to a possible solution of the difficulty. One 
is left by Stobbe to infer that emancipation in the time of 
Tacitus and of the L. Salica had the same effect as the later 
separation from the father's household. But was this the 
fact ? Did the son, when his hair was cut, get control of his 
share of the common property, or, if he remained in the house 
of his father, is it supposable that the father, as head of 
the household, should have had no control over his behavior? 
The emancipation by special act in the early law was an 
emancipation of the pei-son. The son became legally inde- 
pendent, possessed of political rights and subject to political 
and military duties ; but he continued to hold his property 
in common with his father until his marriage. The difference 
between his position before and after majority is weU shown 
by the fact that, before majority, he had no voice in the ad- 
ministration of the common property ; after majority his con- 
sent was necessary to all acts affecting this property. He 
was then, after he was emancipated, not under the father's 
power, but he was associated with the father, who, as the 
elder, had the active administration. Now, as the power of 

1 Stobbe. p. 10, n. 13. « Stobb«, p. 11. 

> Stobbe, p. 21. « Kraat, U. p. 59& 
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the father over the person of his son ceased in the time of 
Tacitus and of the L. Salica, when the son \ras emancipated 
bv special act of commendation, £Cm so in later law, when 
these customs bad become obsolete, it ceased when the son 
attained majority. On the other hand, as the common own- 
ersliip of father and son, their common life in the same house- 
hold, and the rights of control necessarily given to the father 
as the elder of tho>e living in the same house, were not extin- 
guished, — let us not say by commendation (for this supposes 
a separation from the household), but by the ceremony of the 
gift of arms or of cutting the hair, performed hy the fathtr 
hinu'.ff'; so, in later law, thev were not extin.:ui>hed bv the 
attainment of majority, but continued till the son separated 
from the father's liuu>ehold. In fine, as the powers of the 
German father did not form any thing at all resembling the 
Roman patria p'>ti9ta$, is it not after all futile to seek in Ger- 
man law for any thing having the same effects as the Roman 
tmancipati'j? The very expression '* emancipation *' is as little 
suited to express what really took place in primitive Germany 
as it would be to express what happens to-day. 

If we turn now to the Anglo-Saxons, it is, first of all, very 
significant that no mention is made anywhere in their laws 
or history of any ceremony of emancipation of the son by 
commendation, by cutting the hair, or by any special act. 
Only in Xonnan times does such appear in the f\>r\$ familia' 
tio^ which is undoubtedly of Xorman origin, and is entirely 
analogous to the separation of households in the later law of 
the continent. The silence of the Saxon sources in this re- 
spect gives, at the outset, a strong presumption that already 
from the first the father's power in Saxon England was assimi- 
lated to guardianship, and ended like it when the son attained 
majority ; and evidence b not lacking to make this presump- 
tion a certainty. The period of majority in Anglo-Saxon law 
was first fixed at the completion of the tenth year;^ but, 
later, the perio4l of dejHjndence was lengthened to twelve 
years.^ Even this came in time to be regarded as too early 

1 HI. 4 EAd. 6 ; loc. 7. f 2. 

s ^tbtUt. U & 1 ; Csat, II. 20, 2L 
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\ an age to assume the responsibilities of manhood, and the 
later law shows a tendency to prolong the period to the com- 
pletion of the fifteenth year,^ though there is no suflScient 
evidence that this ever became law in the Saxon age. 
Throughout Norman times, however, and still in the time 
of Glanville, this was the age of majority for all except those 
holding knight's fees.^ For these the Normans had intro- 
duced the period of twenty-one years. 

That the father's control over the person of his son ended 
at the period of majority is clear from the following passages 
in the sources. Poen. Theod. XIX. § 26 : " Puer usque in xv. 
annos sit in potestate patris sui ; postea seipsum potest facere 
monachum si vult." ^ Ecgb. Excerp. c. 96 (Thorpe II. p. Ill) : 
'* Parvulus usque annos xv. pro delicto corporali disciplina 
castigetur ; post hanc vero aetatem, quicquid deliquerit, vel 
si furatur, retribuat, seu etiam secundum legem exsolvat." 
Ine 7, § 2 : "A boy of ten years may be privy to a theft." 
-Atheist. II. 1. Pr,: '* That one spare no thief taken in the act 
over twelve winters and over eight shillings." Cnut II. 20 : 
" And we will that every freeman be brought into a hundred 
or a tithing, who wishes to be entitled to satisfaction and to 
wer, if any one slays him after he is twelve winters old." 
Cnut II. 21 : " And we will that every freeman above twelve 
years make oath that he will neither be a thief, nor cognizant 
of a theft." Evidence more conclusive could not be desired. 
It is impossible to restrict the application of these passages 
to wards. They are general provisions applying to all free- 
men, whether orphans or sons of fathers still living. The 
boy, ten or twelve years old, can become a monk ; can sell 
himself as a slave ; can no longer be chastised. Henceforth 

> ^thelit. VL 12. 

> Hen. L 70, § 18 (cf. L. Ripuaria, 81) ; 59, § 9 ; Glanr. VIL c. 9. fifteen 
is also the age in the Kentish Custtunal. Lambarde, p. 622 ; Robinson's Com. 
Law of Kent, p. 289. 

' The number xt. here is without doubt an error of the transcriber. Another 
MS. has " qnatuordecim annorum homini licet se serrum facere." See nott to 
Conf. Ecgb. f 27 ( Thorpe XL p. 158). In two MSS. it is said : " Puella autem ziii. 
annorum sui corporis potestatem habet.' See note to Poen. Theod. XIX. § 26 
(Thorpe 11. p. 19). As the tendencj of the law was to lengthen rather than to 
shorten the period of dependence, it is probable that the smaller of thes* nimi 
bers is the correct one. 

11 
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he acts for himself* and is himself responsible for his acts. 
He must take oath to observe the laws, and enroll himself in 
one of the organizations provided for that purpose. What 
better coramentarv could be found on the words of Tacitus* 
** Ante domus, mox reipublicae ** ? And this personal and 
legal independence of the son, which Tacitus tells us was in 
his time acquired bv the gifc of arms in the assembly, is now 
acquired ipio facto by the attainment of majority. There is 
here no commendation, or cutting of the hair ; no emancipa- 
tion, Mcuto frameaqut : no mention of a separation of house- 
holds. Before the completion of the tenth or twelfth year, 
the l)oy is legally dependent. After the completion of the 
tenth or twelfth year, the boy i;* legally independent. He is 
no longer a boy, but a man poi^sessed of all the rights and sub- 
ject to all the duties that belong to complete manhood. 

Nothing is said of the property relations l>etween father 
and son. On this point, the Anglo-Saxon source< leave us 
entirely in the dark. Any control of the father over property 
acquired by the son would be inconsistent with the personal 
independence, which ic has been shown the son enjoyed. It 
is clear from the charters that sons acquired a right of veto in 
alienations of the family estate. Probably until marriage sons 
continued as a rule to live with their father ; and it would not 
be unnatural that the property of the mother, which during 
her life the father had administered as guardian and which 
after her death was inherited bv the sons, should continue to be 
administered by the father until the marriage of the sou led 
him to reclaim it. This administration would be in no war a 
right inherent in parental authority, but only a result of the 
custom of living in common : it wouhl be dependent entirely 
upon the will of the son. There is nothing to show that the 
father had any legal rights over his son's property after the son 
attained majority. 

As all women were legally dependent by reason of their 
sex, the attainment of majority could not have the same im- 
portance for girls that it had for Ih^ys. Daughters remained 
under their father's power until they married or went into a 
convent. Still the laws made a distinction between girls and 
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adult women,^ and this distinction was not merely nominal, 
but had a legal e£Fect. The age of majority for girls was 
probably the same as that for boys. The Penitentials of 
Theodore and Eogberht give various ages of majority ; - and, 
if we assume the earlier of these to be the correct one, girls 
attained their majority at the completion of the twelfth year, 

— the ordinary majority for boys during the greater part of 
the Saxon period.^ The effect of majority for women was to 
free their persons from the arbitrary disposal of the father.* 
They could enter a convent if they chose, and they could no 
longer be sent to a convent or given in marriage against their 
will.* This last, however, was the effect of majority only in 
the early law. It has been shown that in the later law even 
girls under age could not be married against their v/ill. All 
other powers of the father over his daughter continued until 
she married or went into a convent. He administered her 
property as guardian, and had the use and enjoyment of it, 
and he represented her in court. But by far the most impor- 
tant power of the father was in the marriage of his daughter. 
Here the rights of every guardian of an adult woman unmar- 
ried were the same as those of the father, and what Is said of 
the one will hold of the other. What these rights were will 
appear presently in the course of the discussion of marriage, 

— a subject which must now engage our attention. 

In the earliest Anglo-Saxon laws, marriage^ appears in the 
form of a sale by the father or other guardian to the bride- 
groom. Ine, 31 : " If a man buy a wife and do not pay the 
purchase price . . . ; " JEthelb. 83 : " If she is betrothed for 
money to another man ...;** id. 31 : '^ If a freeman lie with 

^ Alf. 26, ungewintraedne wi/mon ; i^e.^ women under age. 
s Poen. Theod. XIX. §§ 26, 27 ; Conf. Ecgb. f 27 and note. 

* In the Continental law the age was the same for both lezea. Kraut L 
p. 124 fif. 

* Poen. Theod. XIX. § 28 and note ; Conf. Ecgb. f 27. 

* Vide supra, p. 168. 

* The early German marriage has been so thoroughly treated by Schroeder 
(Geschichte des ehelichen Giiterrechts) and Sohm (das Recht der Eheschliessung) 
that it is now only necessary to present their conclusions so far as they relate 
to Anglo-Saxon law. Some peculiarities of the Anglo-Saxon development mosv 
however, be considered. 
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a freeman's wife, let hira purchase her with his wergeld and 
let him provide another wife with his own money and bring 
her to him/* Whether marriage vms ever an actual sale of 
the woman's person, treated as a chattel, may be doubted. 
The high estimation in which women were hfid among the 
Germans, when they first appear in histori*. proves at least that, 
if this was ever the case, it must have been in verv remote 
times. The mere fact that marriage took the form of a sale 
proves nothing. In a primitive society, legal (Conceptions and 
legal forms are few and simple. Tlie same wonl is used to 
designate things in fact different. Thus, all kinds of protec- 
tion were incliuled hy the Germans undt-r the designation 
niuitcf, hut it does not follow that this protrotion was in all 
instances of the same nature. Paternal authority, power of 
husband over wife, of guanlian over ward, may in the begin- 
ning have l>een alike, but it is not necessary to assume this 
from the use of mund to designate them all.^ The use of the 
form of sale for mairiage does not prove that marriage was 
ever an actual sale, like anv ordinarv sale of chattels. This 
one legal form may have served several ends. It may hare 
been used for contract, for conveyance, or for marriage* 
without its being necessary to assume that these were all of 
precisely the same nature. In fact, in the earliest Anglo* 
Saxon laws, marriage has a twofold aspect. In part, it ex- 
hibits the characteristics of an ordinary sale ; in part, it 
differs very much from other sales, and appears as a transac* 
tion not merely of a mercantile, but of an ethical character. 
In the first place, it is certain that in historic times the thing 
transferred was not the person of the woman, treated as a 
chattel, but only the rights of guardianship. For these righta 
a real price was paid by the bridegroom to the guardian^ and 
•o far marriage resembled an ordinary sale. The strict for- 
malities of a sale were also, throughout, observed.' On the 

> Tb« MiiW txtrci»«d bj th« kiof over thifM of wmt f «CtMr. VI SI) It is 
iDttaoot Id point. This, otrtainlj. «m diff^rtot from partntal or oiftrital «i> 
Uioritj. 

* Tb« cootrAct of betrothal leemt alto to hare inclacM a warrtatj Ukt taf 
MBtract of iale. JEtbelb. 77 : ** If a oiao bur a makien. let it bt paW Ibr li 
cattk, if it bt vithoot fuik ; bat, if tbtra bt fuilt tbtrtin, WC bte 
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Other hand, the price was not the subject of bargain aa in 
ordiuarj^ sales, but, like the wer, was fixed by law, according 
to the rank of the woman.* Again, an ordinary contract of 
sale «xave a right of action against the vendor to compel him 
to deliver the thing sold.^ The guardian who had contracted 
to give the girl to the bridegroom could not be compelled to 
this by an action. He could oidv be sued for breach of con- 
tract.^ The ethical nature of marriage was already recognized 
in the earliest Iiistoric times, and the history of mamage in 
early (u»rman law is the history of its gradual enfranchisement 
from tlio forms of a sale, and the substitution of other forms 
more consistent with its ethical character.* 

Tho price paid by the bridegroom to the guardian was called 
the ictotuma.^ This word is connected with the Gothic root 

home nirain and let his property be restored to liim." Cf. Ine, 56 : " If a man 
buv any kind of cattle, and he then discover any unsoundness in it within 
thirty day*, then let him throw the cattle on his hands, or let him swear that he 
knew nt»t t>f any unsoundness in it when he sold it to him." 

' Solun. p. 23 : *' The pretium pwllae is the analogue of the composition which, 
acconltui; to German conceptions, is not the penalty for a wrong, but a repara- 
tion for :m injury to rights inestimable in money (body and life, freedom and 
honor)." The proofs of this view are adduced by Prof. Sohm, in his article, 
" Ueber die Entstehung des L. Ribuaria," in the Zeitschrift fur R. a, V. p. 419, 
£f. -^thoUi. 82, as translated by Schmid, seems to contradict this view. Schmid 
render* it thus : " If a man carry off a maiden by force, let him pay fifty shil- 
lings to the owner, and afterward let him buy her according to the will of that 
one to whom she belongs." It is at least doubtful whether this is the 'true 
meaniu); of the passage. Price (Thorpe, p. 25) translates '* let him buy the 
object of his will of the owner." But, even accepting Schmid's rendering, the 
panage may be explained on the ground that it is an illegal marriage, and that 
in such cai^e the guardian could exact what he chose. In the Mosaic law there 
was no bargaining about the price. Vide Exod. xxii. 17 : " If her father utterly 
refuse to gi%'o her unto him, he shall pay money according to the dowry of 
Tirgins.** Alfred, in translating this passage, uses the word " weotuma." Alt 
Ecc. Lawn, § 20. 

' LAband, Vermogonsrechtliche Klagen, p. 149, fl. 

' PiHMi. Theod. XVI. § 29 : " Ula antem desponsata ii non rult habitare cum 
eo Tiro out est desponsata, reddatur ei pecunia quam pro ipsa dedit et tertia 
pars adilatur. Si autera ipse noluerit, perdat pecuniam quam pro ilia dedit." 
That thin it a real contract is proved by the fact that the price is prepaid. Th# 
version of Ecgberht belongs to a later period. (See below, p. lllA Ct Loning, 
Vertratf«hnich, I. p. 1 :2 fif. 

* Cf. Sohm. p. 24. 

* Alf . Ecc. L. 12, 20. In one passage the word gift or ffjift occun in the tamt 
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vidan^ to bind. The weotuma was the payment which bound 
the contract ; it was also that which gave the marriage its 
character of legality. Without payment of the weotuma there 
could be no legal marriage. All marriages without such pay- 
ment and all violations of the woman*s person were violations 
of the rights of the guardian, and were punished by a fine 
called mund'hryce. Schroeder^ has shown that this fine had 
the closest connection with the legal tceotuma. and was gen- 
erally in amount either equal to the iceotuma. or some multiple 
of it. The reason of this connection between the two is ob- 
vious. As the rights over the woman were something for 
which a j-rioe was regularly paid, to seize upon these rights 
without the consent of the owner and without paying for them 
was to steal : and the fine was pro[)ortioned to the value of the 
thing stolen, — the value, in this case, l>eiiig the amount of 
the legal weotuma. The amount of the weotuma in ^Ethel- 
birht's laws appears from the following passages, — £thelb. 
75 : '* For the mund of a widow of the best clasa of the eorPs 
degree, let the bot be L shillings ; of the second class xx shQ- 
lings ; of the third Xll shillings ; of the fourth vr shillings.** 
JEthelb. 82 : '' If a man cam* off a maiden bv force let him 
pay L shillings to the owner," 4c. The fine of fifty shillings, 
in the latter passage, must be regarded as a single mund-bryet^ 
equal to the weotuma. For the forcible ab<luction of a widow 
the mund'hryee was equal to double the value of the we<^uma^ 
JEthelb. 76 : *' If a man carry off a widow not belonging to 
him. let the mund be twofold.** In Alfred*s time the amount 
of the weotuma was apparently sixty shillings for a woman of 
the lowest rank. For if, in Alf. IS, § 1, the woman ontrtie 
to her betrothal pays a fine of sixty shillings, while in Poen. 
Theod. XVI. § 29 (Thorpe, II. p. 11) it is said in like CMe« 
** reddatur ei pecunia quam pro ilia dedit,** it is probaUe 
that the two are identical.' So in Alf. 11, § 2, the violation 
of a maiden of the lowest rank is punished by a mund-lryc^ of 

MQte rrdlr loe. 81. with f^^hmiil't nott. UTtiMumit tt ktn«lrt4 to th* 
dian. wiitfmm : Frisian, r*tma ; Alamanoian. mV/cm ; Mod. G«r. anoAiim. 
p. 23 : SchfDtd. Gkitt t. r. rtt^mma. 

• Schrorder. I. Einl. | 2. 

• Scbrotdtr. L p. 16. 
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the same amount. For women above the rank of ceorl, the 
tceotuma increased according to the wer.^ Sometimes the 
mund'bryce^ proportioned to the iveotuma^ was replaced by 
the wer of the guilty party,^ and, later, when the tceotuma 
was no longer a price to the guardian, but a gift to the bride 
of no fixed value, this became the rule.^ 

For the full completion of marriage in all its effects, two 
acts were necessary, — the heiceddung^ or betrothal ; and the 
gifta (plur. of giff)^ the delivery of the woman, or nuptiak. 
Schmid, Anh. II. § 01: '*And we prohibit with God's prohi- 
bition that anv one have more wives than one, and let her be 
lawfully betrothed and given (hewtddod and f org if en)."'' 

The betrothal was the promise, on the one hand, to give in 
maniage, — on the other, to take in marriage, and to pay the 
purchase price. But the mere promise was not enough. As 
marriage was a sale, so betrothal was a contract of sale. To 
understand the natui-e of the betrothal, it will therefore be 
necessary to speak of the early German law of contract.^ In 
the earliest German law, there was no consensual, but only a 
real or a formal, contract. In other words, a mere conven- 
tion was not binding : it must be accompanied by some for- 
mal act, or by performance on one side. But when this act 
had been performed, or payment had been made on one side, 
the contract was not binding merely as gi\'ing a claim for 
damages against the debtor : it effected an actual tmnsfer of 
title. It transferred the negative effects of property, — the 
ju9 vindicandi and the ju9 abutendi of the Romans. The 
positive effects of property — the power to use and enjoy 
the Jus utendi fruendi — were transferred when the actual 
delivery took place. The contract — not the delivery of 
actual possession — was the ground of the title of the pur- 
chaser, donee, &c. Hence, in a contract of sale, the purchaser 
who had paid the price had an action to obtain the thing from 
the vendor ; and, in a contract for the sale of immovables, he 

» Alf. 11, § 6. » -Sthelb. 81. 

• Cnut, n. 52 ; Will. L 12 ; Schmid, Anh. IL f 63. 

^ In this description of the early German law of contract, Sohm hat bt«l 
closely followed throughout. But see Loning for a contrary riew. 
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could recover even from third parties to whom the rendor 
had alienated the propert}'. The delivery was onlv the ac- 
complLshmentt in fact, of what was already effected in law by 
the contract. 

In the earliest Anglo-Saxon laws, the betrothal appears as 
a real contract of sale« binding when the tceotuma was jiaid 
by the bridegroom to the guardian. That the tceotuma was 
regularly prepaid, appears from Poen. Theod. XVI. § 29 
(Thori>e, II. p. 11) : ** Ilia autem de^ponsata si non vult habi- 
tare cum eo viro cui est desponsata. reddacur ei pecunia quam 
pro ipsa dedit, et tertia pars addatur. Si autem ipse noluerit, 
penlat i>ecuniam quam pro ilia dedit." When the tr*"*tHMa 
was paid, the contract was binding, and, like other real con- 
tract>. gave the purcha>er the rights of a legal owner, >o far 
as this could he done coudi^tentlv with the ethical character 
of marriage. Sohm divides the effects of marriage, like the 
effects of property, into positive and negative effects. The 
negative effect of marriage was to establish l>etween husband 
and wife the pledge of fidelity. The positive effect of mar- 
riage was to transfer the wife into the actual power of her 
husband, — to give him control of her person and pro^xfrty. 
The former was the effect of betrothal ; the latter, the effect 
of the deliver}' of the woman. — the (/i/ta or nuptials. The 
gift of the woman was only the completion, in fact, of what 
was already accomplished in law by the betrothal. The be- 
trothal. not the gift of the woman, was the ground of the 
huftband*s title. The man and woman were therefore mar- 
ried when thev were betrothed.* Hence anv violation of the 
betrothal by a third person was a violation of the rights of 
the bridegroom,^ and was puni>hed by a fine paid to him.' 

Thus far. Sohm's view is entirelv in accordance with evi- 
dence, and presents no difficulty. The betrothal was the 
transaction which gave marriage its effect in law ; and it con* 

1 The Eo^llth "we«liiing" it Jerireil from th« Anglo-Saxon *' beveddasf.** 
which meaot. not the nuptiali. but the Wtrothal. So a " wedded" wife, «>i>.. 
a wifp promiied or !)*tm!he<! Cf Sohm. p. j* 

* Poeo. Ecgb. II §13 '* Si mulier aliqua detpoofata tit oon att parmitsua 
m aliquit alius rtr iUam ei auferat." 

• ^thei.S3. 
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ferred the rights of a husband on the bridegroom, so far as 
third parties were concerned. But was the case the same as 
between the wife or her guardian and the bridegroom ? It 
has been shown above that the contract of betrothal, unlike 
other real contracts of sale, did not give the bridegroom an 
action to compel the delivery of the bride, as this would be 
contrary to the ethical character of maniage.^ If the guar- 
dian refused to deliver the woman, or she refused to be deliv- 
ered, the bridegroom had only a suit for damages, to recover 
the weotuma previously paid, and an additional fine of one- 
third.^ On the other hand, a breach of betrothal bv the man 
was punished by loss of the weotuma. That he also had to 
pay an additional fine appears from Ine, 81 : " If a man buy 
a wife, and do not pay the purchase price, let him give the 
money and pay compensation^ and make bot, to the sureties, 
accoi-ding to his infraction of his pledge." The bridegroom, 
like any purchaser, could be sued for the price ; but the 
guardian, unlike other parties to a contract, could not be 
compelled to delivery, but could only be sued for damages.' 
From the point of view of the legality of the marriage, of 
the violation of betrothal by third parties, even of its vio- 
lation by the bridegroom, the contract of betrothal wtis 
still, like other real contracts, a ground of acquiring the title. 
But, from the point of view of the breach of betrothal by 
the woman or her guardian, the contract created only a rela- 
tion of obligation, and in no way differed from the Roman 
contract. It was not conveyance, but contract, in the mod- 
em sense.^ Sohm has shown that the ethical character of 
marriage was the means of the first introduction into German 
law of a contract in favor of a third party.* If the "view here 
taken be correct, it was also the means of the first introduc- 

^ There are lome indications that in the oldest German law the bridegroom 
had a right to compel delivery. Cf. Loning, I. p. 146, n. 10. 
« Poen. Theod. XVL § 29. Conf . Ecgb. § 20 ; Alf. 18. § 1. 

* This was the most that was erer allowed in the oldest Latin law. Th« 
Roman law did not eren allow this, but permitted a suit only where there waa 
an express penal stipulation. Puchta, Inst. 11. p. 801. 

* It is difficult to see. therefore, why Professor Sohm. in common with all 
the German writers, denies to the early German law the idea of a contract in 
specie, in the Roman or modem sense. * Sohm, p. 8I. 
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tion into German law of the idea of a contract m •ptot, in 
the Roman sense, as distinguished from a cbnyeyance. 

Such was the betrothal in the earliest Anglo-Saxon period. 
The pass;ige above quoted from Ine (§ 31) points to a change 
which had already taken place in the law of betrothal, corre- 
sponding to a development in the law of contract. In the 
earliest form of real contract, the purchaser, forced to pay in 
advance to make the contract binding, incurre<l the risk of 
non-fulfilment hv the other side. This evU was remedied bv 
the introduction of a new principle. The contract was held 
to be binding, if the purchaser had paid only a small nominal 
sum as eame*t-mon*»v. This is the German h*in*hf'!J^ arrh'U 
— the Lombard launichild. The hamJ^/tld was not, in any 
sense, payment or paitial payment. It was the representa- 
tive, not of a money value, but of a juridical eflfect. It only 
served to preserve the appearance of a real contract, without 
the necessity of prepayment by one side. Ine. § 81, and 
Alf. 18. § 1. show that already, in the time of Ine and Alfred, 
the price was no longer paid at betrothal, but only promised. 
Immediately another change in the law of betrothal became 
possible. The price was no longer paid to the guardian, but 
was given to the woman herself after marriage. Alf. Ecc. 
Laws, § 12: ^*. . . let him see that she have raiment, and 
that which is the value of her maidenhood, — namelv, the 
teeotuma, . . .** The betrothal was no longer a true contract 
of sale : it was onlv a fictitious contract of sale. The form of 
a sale was preserved : the contract remained a real contract, 
by payment to the guardian of the Kandgdd ; but the bride« 
groom contracted to give the price, not to the g^uardian, bat 
to the woman. ^ 

The betrothal once freed from the character of a true con- 
tract of sale, the next step was easy to take. The betrothal 
ceased to be a real contract even in form, and became a for- 
mal contract. — that is. a contract which derived its binding 
force, not from payment of the price or of the handgtld^ bat 
from the performance of some solemn act. The formal oon- 

* Tb« •Ariwtc CAM io Gtrmaa U« of a ooocract io faror of s third fanj, 
8ohm,p.Sl 
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tract of German law was the fides facta^ or wttte. It consisted 
in the giving and taking of the straw, festuca. Wette^ like 
witthum^ is kindred with the Gothic vidan. to bind. " It is 
that which binds, and, as applied to the contract, the contract 
which binds." ^ The principal cases of the application of the 
wette were, — 1. In procedure where the party adjudged to 
make payment, or to give proof, promised to fulfil the judg- 
ment ; 2. Where one person became surety for another ; 3. 
In the promise of a penal sum.^ From the beginning of the 
tenth century, the Anglo-Saxon betrothal appeai-s in the form 
of contract, made binding by the giving of sureties both by 
the bridegroom and the guardian. That a penal sum was 
ako promised, appears from Conf. Ecgb. § 20 (Thoi*pe. II. p. 
1-49. note) : * "Si puella desponsata cum eo esse nolit cui vo- 
luntate sua desponsata erat, tunc reddat pecuniam quam antea 
accepisset, cui talem addat accessionem qualis tertiae parti 
pecuniae aequalis sit et solvant propinqui suum wedd." * 
Fortunately a full description of the betrothal in this form 
has come down to us in an Anglo-Saxon foinnula, commonly 
called the Kentish Betrothal, belonging probably to the tenth 
century. This interesting and important document deserves 
to be quoted entire : — 

ScHMiD, Anh. YI., § 1 : <' If any one wish to betroth a maiden or 
a woman, and it so be agreeable to her and to her friends, then it is 
right that the bridegroom, according to the law of God and the cus- 
toms of the world, first promise and give a wed to those who are her 
guardians that be will keep her according to Grod's law, as a man 
should his wife ; and let his friends be sureties for that 

§ 2. " After that, let it be known to whom the foster-lean • belongs. 

1 For A different view of the Jides facta, tee LoniDg, I. p. 8 ff. Cf. Sohm, 
p. 86, n. 27. 

* Sohm, p. 85. s Sohm, pp. 86-46. * Sohm, p. 47, n. 47. 

* This passage is only a copy of the passage from Theodore quoted abora 
(p. 168). The Penitential of Theodore belongs to the seventh centurr ; tha ori- 
ginal of that of Ecgberht, to the eighth, but, in the form in which it has coma 
down to us, probably to a somewhat later period. The passage from Theodore 
(XVI. § 29) shows the betrothal as a real contract, with price paid in advance 
to the guardian (pecuniam quam pro ilia dedit) : there it no mention of a uvcf. 
The passage from Ecgberht shows the betrothal as a formal contract with wtd, 
and the woman, not the guardian, receives the weotuma. 

* What the /otter-lean was is doubtful. The word means " money for noa» 
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Let the briile|pt>oin give wed for that, and let hU frieocU be for«tiet 
for it. 

f 3. ^ Then let the bridegroom declare what he ^ill grant her if 
•he choose hii will, and what he will grant her if »he live longer 
than he. 

§ 4. ^ And it it be to a?ree<l, then it is right that »ht; shall be end« 
tied to halt of the inheritance, and to all if ther have children in 
common. unlt*»s she a^^in choose a huslmnd. 

$ 5. ** Ltrt him confirm all that which he has prumiicd with a wmt, 
and let his xrit>n<U ;;uarautee it. 

S 6. ** Ii. (hen. thfv are agretnl in every thing, let her kinsmeta 
take it in hand, and Inriroth their kinswoman to wile, and to * 
righteous liic to liim uii(» •k':»ire<l her; and let Lim undertake Um 
surctv wlio ha* cuntiui •»! the tcrti. 

§ 7. ** Ii. then. L«: desire to lead her out of the land into another 
thane's iaL«I. titcn it is ri^ht that her frien«ls have there an a&n^eemcnt 
that no wrong <«hall I>e done her ; and, it she commit a fault, that tbej 
mar be neare»t in the b4)t. if she have not wherewith »he mav oiftkt 
bot. 

f d. ** At the nuptials, there shall be a mass-priest br law, who 
•hall, with God*s blessing, bind their union to all pro«peritT. 

i 9. ** It is al:»o well to be looked to that it be known that tbejt 
through kin>hip. be not too nearly allied, lest that be afterwardt 
divided which bvXt>re was wrongly j<iined.'* 

As it appears here, the l)etrothal id not a sale, real or ficti- 
tious, but a formal contract, made bindinir bv the teed, AU 
the formalities which concern the legality of marriage nn 
attached to tiie betrothal. It, and not the gift of the womaiu 
is the legal act of marriage. The unimportance of the gift 
of the woman, as compared with the betrotluil, api)ean» clearly 
from the Mnall account taken of it in the formula. The nup* 
tials are now, ht)\%ever. celebrated in the presence of a priest^ 
and hallowed by the blessing of the church. — almost th% 
earliest example of any religious ceremony of marriage in 
German law. hut still a religious ceremony having no effect 

tshnMOt** Schroder (I. p. 51. n. 13» rvtr«r<Js it m a pU'<l^*e to nuint«ia tlie 
childrto by the marriAi:*. Sohm ip. 317. note) contiilen ii «.t a '•■<«</■> -W vhiek 
U not pAitl. but (inlr prr>mt«^l. it lietrnthal. — « supp<i«it:'n n'ni«*rr<l probable 
bT th« fact that tb« hanH'/^id was orltnahlr tprnt tn tl.v pun.*iiat« of 
wmt for tbe cotcrtaiamtot of ibot€ prtseot, or iittnbuteU to th« poor. 
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in law.^ The tceotuma is no longer a purchase price paid at 
betrothal to the guardian, but a gift to the woman, promised, 
with sureties, at betrothal. It appears in the formula in the 
words, " what he will give her if she choose his will." ' As 
a gift to the woman, the tceotuma is of small importance as 
compared with the morning-gift. Thus, in one deed of be- 
trothal, a tveotinna appears of one pound of gold by the side 
of a morning-gift composed of extensive grants of land. 
Cod. Dip. DCCXXXII. : " Here appeareth in this writing 
the agreement that Godwin made with Byrhtric when he 
wooed his daughter ; that is, first, that he gave one pound's 
weight of gold for that she should choose his will. And he 
gave to her the land at Street, with all that belonged to it, 
and at Burwaramesc another half-hundred hides ; and there- 
with thirty oxen, and twenty cows, and ten horses, and ten 
theow-men. This was promised at Kingston, before Cnut, in 
the witness of Archbishop Lyfing, &c. . . . And that they 
would conduct the maiden to Brightling, all became surety 
for this. . . . And whichever of those two lives longer shall 
have all the property, as well that land that I gave to her 
as every thing," &c. To the close of the Anglo-Saxon 
periods the tceotuma seems to have remained a separate gift, 
of little intrinsic value, serving only to mark the legality of 
the marriage.^ In the time of Cnut, the sale of the rights of 
guardian in the old way was forbidden by law (Cnut, II. 74) : 

1 Sohm, p. 162, 817. 

^ Schroeder has shown this clearly, I. p. 64. 

* On the continent, the purchase price became a gift to the bride of consid- 
erable importance, and often consisting of realtv. Schroeder (I. p. 64, n. 22) 
ascribes the same development to the Anglo-Saxon iceotuma, and finds examples 
of a weotuma, consisting of realty, in Cod. Dip. DCCXXXVIII. {vide tupra 
p. 115), and in Cod. Dip. MCCCV. (supra, p. 114). These two cases are rather 
to be regarded as morning-gifts. The use of the word dotalicium in the one 
case, and the fact in the other case that the gift was made to induce the guar- 
dian to gire his consent, are not sufficient to separate these cases from that in 
Cod. Dip. DCCCCXXVI. (see below, p. 176 n. 1), which is an undoubted case of 
morning-gift. Another consideration deserres mention. As the old weotuma 
was a fixed sum of money, it was only natural that, after it became a gift to 
the woman, it should remain a gift of money (as in Cod. Dip. DCCXXXII., 
quoted in the text) ; preserving the remembrance of the older form, and serving 
only to mark the legality of the marriage. 
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^ And let no one compel either woman or maiden to whom 
she herself dUUkes« nor for monej sell her, unless he shall h% 
willing to give something voluntarily/' 

The Kentish Betrothal speaks of two gifts to the bride. 
The bridegroom declares ** what he will give her if she choose 
his TiilU and what he will give her if she live longer than he/* 
The former gift has been identified as the weotuma ; the lat- 
ter is the morgcn-jifuy or morning-gift.^ The genenil history 
of the morning-gift, in German law, is in brief this:- Unlike 
the weotuma^ the morning-gift had at first no connection with 
the legality of the marriage. It was a free gift of the huslmnd 
to his wife «»n the morning after the bridal night.^ At first it 
consisted of movables [irobably of no great value. Later, it 
became a -^ih for the widow's maintenance ; con$istini; as a 
rule of realty, and granted at betrothal, with a written docu* 
ment to be used as proof after the husband*s death. If no 
morning-gift was granted at betrothal, the law assigned a 
certain portion of the husband's property to the widow for 
her maintenance. This was the legal morning-gift, — the 
Lombard quarta^ the Prankish tertia. So the tctotuma and 
the morning-gift came to be promised at the same time, and 
naturally in the same document, and both were secured by 
sureties. The two gifts were merged, and became the d^uair^ 
of the CoHtumtf^ — the do$ ad o$tium eccUiiae of the later law. 
The douaire, Jo$n or dower had in common with the old 
tceotuma. the time and manner of its establiahmentt and the 
close connection with the legality of the marriage. In common 
with the old morning-gift, it had the amount and the charac* 
ter of a widow's maintenance. The dower of English common 
law is derived in an unbroken historical development through 
the doi ad o$tium eccUiiae of Bracton and Glanville, the 
Norman douaire and the Prankish Urtia^ from the parchate 
price or tceotuma and the morgen'g\fu of the heathen Ger» 
mans. 

1 Schro«der (I. p. 96) hat thowo this dtarij. 

* Schrotiler. pp ?4-ll2. h«t h«rt bc«o followed throaghooL 

• Cod Dip CC<^XX VIII : " It w«t her mom inf?- {rift when flnt tbt eoM te 
Athulf." Cod. Dip DCCCCLX VII. : ** And I announce what I haTt glvM mf 
wife M monitof^t. . . . And I gave htr tbtet when flnc we ciae toficter,* 
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In the Anglo-Saxon period this development did not reach 
its completion ; the weotuma and the moming-gift were still 
in the eleventh century separate gifts ; ^ but the various steps 
of the development appear cleariy. 

^THELB. 78 : " If she bear a live child, let her have half the prop- 
erty, if the husband die first.'' Ih. 70 : *' If she wish to go away with 
her children, let the husband have half the property." lb. 80 : *• If the 
husband wish to have them, (let her portion be) as one child.*' lb. 81 : 
^* If she bear no child, let the paternal kindred have the jioh and the 
moming-gift." 

The morning-gift is here spoken of only in connection with 
a childless marriage. In marriages wnth children, it h;is al- 
ready given way to the " higher principle of community of 
property " between husband and wife.^ The law of Ine 
shows the progress of this principle, since the time of -£thel- 
birht. Community of goods between husband and wife exists 
in all marriages, childless or not. Ine, 57 : " If a ceorl steal 
a chattel and bear it to his dwelling, and it be intertiated 
therein, then shall he be guilty for his part without his wife; 
for she must obey her lord. If she dare to declare by oath 
that she tasted not of the stolen property, let her take her 
third part." -Ethelst. VI. 1, § 1 : . . • " and first take the 
ceajhgild from the property, and after that let the surplus be 
divided into two parts, one to the wife, if she be innocent, 
and not privy to the crime, etc."* The exact proportion 
assigned to the widow seems to have varied, but was gener- 
ally a half.* In the later period it was ordinarily fixed by 
agreement at betrothal.* But this conversion of the moming- 
gift into half the property of the husband did not take place 
when a moming-gift was granted, consisting of realty and 

1 See Abore, p. 178 and n. 8. 

' Schroeder, p. 97. The Anglo-Saxon law is here entirely in acconi with that 
of the Wettfalian Saxons. Vidt Schroeder, I. pp. 98-108. 

« Cf . WiU. I. 27 ; Ed. Conf. 19 ; Cnut, II. 76. 

^ So in the Kentish Custumal : £t si il eit femme» roeintenant seit dowe per 
le heir, sil sett dage, de la meytie, de touz les terres e tenemenz quo son baroun 
tient de Garylekend en fee." Lambarde, p. 616; Robinson's Com. Law of 
Kent. p. 2S3. See above, p. 186. 

* Kentish Betrothal, § 4. Vide inpra, p. 172. 
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secured by a written document. For the richer classes, this 
was ordinarily the case in the later law, and numerous ex* 
amples of such grants appear in the charters.^ 

In some of the continental laws it was customary* for the 
father or guanlian to make a gift to the bride on her marriage. 
Tills gift appears most clearly in the Lombard law, under the 
name faderjio. No evidence of such a custom appears in the 
Anglo-Saxon sources,' and one passage si^ays expres«ily that 
daughters were given in marriage without a Jot. Hist. 
Rames. 4 : ** Factum est ut ex ten reges et principes sorores 
ejus (King ^EtheUtan) quas pater indotatas relicjuerat, etc.*** 
From the time of the conquest such a gift was customary 
under the name maritatio or maritagium^ — the frank-mar* 
riage of the later law. 

During marriage,^ the wife was under the guardianship of 
her husband. She must obey him in general;* but, in her 
own sphere as housekeeper, she was independent. Cnut, II. 
76 : '* And, if a man bring stolen things home to his cot, it is 
right that he [the owner] have what he went after. And« if 
it was not brought under the wife's custody, she shall be in- 
nocent. But she shall guard the keys, that is, of her store- 
room, and her chest, and her press. If it is brought into 

» Cod. Dip. CCCXX^^II. (App, No. 17); ih. MCCLXXXVIII. (App^ 9«. 
21) ; ifr. DCCIV. ( App. No.2S) ; th. MCCXC. {mpra. p. 115) ; ifr. DCCXXXVm. 
(t«/>ra. p. 115); ih. DCCXXXIL («if/;ra. p. 173;; i&. DCCCCLXVIL (sboft, 
p-KI.D 3): li. DCLXXXV ; i\ DCCCCXXVI : • Ego Gjtha comitUia «»• 
ctdo acccItfUe . . . urrmm metD <!• 5Mr«ford qutt t%\ dt dot* mtA." Dm^ li 
tho Latin tourcet of the Anflo-Saioo period, mtant alwajt fDomiofifftll, 
Thai Cnut II. 73, *' l«t htr Iom btr morniof-vift," ii tnntUt^d in th* Latte 
(Cod. Colb.) "carMit doct." 

s Schrotder fl. p. llf^) hat shown that tht fiok io JEthelb. SI It doc tte 
fadtrno %M manr hart atfiiro«d. Tho word meant timplj proptrtj, aad cm 
apply At well to inhcrittd property at to proporty given at raarriaft. 

< Cf. Albert Krmntz ^Wandaiia, 1, 13) : ** Valet bodie (16th century) sa tt 
fenint contuetudd in Thietmanu, fente paluttri ad exitom Albit flmnialt, tt 
nnptoi tradant flliat indotaus. etc.." qaoted hr Schroeder. I. p. IV. Tht Dlttll- 
marten belonged to the Saxon stem. 

« Hen. I. 1. f I 3-4 . ib. 70. 1*22; Ed. Coof. 19. See Charter ol Mathilda de 
St LU. (A. D. 1100; in Dugdale't Monatttcon. Ill p. 473: ''qood eet Ul 
mantafium meum " 

» Cf. Schroeder. p. 12S ff 

* Ine, 67 iqnoted above, p. 176). 
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ODe of these places, then is she guilty. And no wife can for- 
bid her husband to lav in hLs cot what he will.'* The hus- 
band, as guardian, was co-possessor with his wife of her 
property, — that is, property inherited by her, or given to 
her, including her morning-gift.^ Neither could alienate such 
property without the other s consent. Sometimes, in aliena- 
tions, the husband and wife acted together ; ^ sometimes the 
husband was the acting, and the wife the consenting, party ; ^ 
but generally the wife was the acting, and the husband the 
consenting, party.* In general, the husband had the free 
disposal of his own property, so far as concerned the wife. 
But, where a specific morning-gift had not been granted to 
the wife, she had, in law, a right to an undivided portion of 
her husband's property, and regularly appears as a consenting 
party to all alienations by him.* From the analogy of the 
continental laws, it is probable that the marriage acquisitions 
— property derived from the common labor or common prop- 
erty of husband and wife ; not property acquired, by one of 
the two, by gift or inheritance, or from the proceeds of his or 
her own propert}- — belonged to the husband : but, after his 
death, these formed part of the estate from which the legal 
morning-gift was granted.^ Gifts were regularly made to 
husband and wife together,^ and gifts between husband and 
wife were common.® The wife's property was not answer- 
able for the debts of her husband, nor his property for the 
debts of his wife.® Here the rights of over-guardianship 
exercised by the wife's kindred appear clearly. A homicide 
committed by her must be atoned for, not by her husband, 

^ Hist. Barnes, So : " Cnutonis ergo regis tempore qoidam Dacns cum meroo- 
rata muliere, ex permissione regis, connubiora trahens, praedictae rillae domi- 
Dium jare conjugis est adeptus." Cf. Phillip's Gesch. des AngeliichaUolwii 
Bechts, p. 148. 

« Cod. Dip. CLXXVIL 

» Cod. Dip. LXXVI. 

« Cod. Dip. CCXCVIII. 

» Cod. Dip. CCVI. et multa alia, 

* Schroeder, L p. 187. 

T Cod. Dip. CXX. ; tb. CCLXXIX. ; ib. CCCLXVIIL if flJl 

* Cod. Dip. DXXIV. ; 1*6. DCXLI. 

* VitU supra, pp. 123, 175. 

12 
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but by her kin.^ Other fines incurred bj the wife were prob* 
ablj paid by the husband, as her active guardian, from her 
property. But, if this property did not sufSce, not the hua* 
band« but the wife's kindred, were liable for the rest.* The 
wife's kindred seem also to have protected her property from 
alienations by the husband;' and probably, if she were 
abu:>ed bv him, thev could interfere to divorce them, and to 
bring their kinswoman home.^ 

At the dissolution of marriage by the death of the bus- 
band,^ the vrite was entitled to all property belonging to her 
by inheritance or gift, and to her morning-gift, either one 
specifically estauliahed by a grant of realty with a charter, 
or, in lack of this, to half the liu?uand's prr»perty.' The wife 
had the full ownership in the muinin-^-u'ift. unlei^s her hui^* 
band had trxprosly limited her to a life-trsiate.' and she could 
dispose of it, during her life^ or by testament;* and, if she 
died intestate, it was inherited bv her heirs. She forfeited 
it, however, to her husband's next of kin, if she violated her 
year's fidelity.*^ It follows that, by keeping her year's fidel* 
ity, she could take it with her to a second marriage. ^^ Ordi* 
nahly, a partition of the property did not take place on the 
death of the husband, but the widow held the property in 
common with the heirs ; *' and her morning-gift seems, like 
the rest of the husband's property, to have been liable for 

» Hen 1. TO. |12.ni;«-a. p. 123,. 
« Schraid. Anh. VI. { 7 iftpra, p. 123). 

s It WM cottomary to depoiit with tht wife'i father a copr of the 4ted eC 
fift when the momtDg^'itt waa graoted. Cod. Dip. DCCXXXIL imjim, 

• «£ their. 75 {tupra. p 175). 

• Schroe<ler. L p. 143 tf 

• .Cthelr. 7S-81 (tmpra, p. 175). Etot Betroth | 4. 
Y Hitt. Ramet. 2*^. 

• Cod. Dip. CCCXXVm. {ndt App. No. 17); ih. DCaV. (App. Xo.ll}t 
■4. rXTCCXXVL 

• GhI. Dip DCLXXXV.: ,'.. MCCXC. 
H Cnut. 11 73. 

" Cf. 0>.l. Dip MCCLXXXVIII irid* App. No 21). 

u Cnut. II. 72. Wherever the w:fe it mentionvd aa barinf the whole of hm 
htuhand't propertj faa in Kent. Drtn^th. f oi. it it onlr becauie of thie CBtfOS 
of liring in corarooo without a partiuoo of the p ropvrtjr. Schroeder» L ^ ML 
O.U. 
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the debts of the estate.^ But the widow was never heir of 
her husband,^ though gifts to her in her husband's will were 
common.^ 

At the dissolution of marriage by the death of the wife,* 
such property as belonged to her by inheritance or gift was 
inherited by her heirs. The husband was not heir, and got 
no right in the property of his wife, except through the chil- 
di*en. These were the first heirs of the wife ; and after their 
death, if they left no children, their father would be their 
first heir. As the morning-gift was a grant to the wife " if 
she lived longer than he," it follows that, if the wife died 
before her husband, the morning-gift remained with the hus- 
band. 

Divorce by mutual consent seems to have been permitted 
in the early law.* In such case, the wife received half her 
husband's property, if she took the children with her, or a 
child's portion if these remained with the husband. If the 
marriage was childless, she simply received her morning-gift 
and her inherited property. The husband was permitted to 
divorce his wife for infidelity or desenion.* If for infidelity, 
by a law of Cnut, all her property was forfeited to the hus- 
band." 

It remains only to consider the subject of guardianship. 
Here the extreme meagreness of the evidence pennits only 
the most general conclusions. The grounds of legal depend- 
ence were four, — age, sex, physical defects, status or social 

1 Hift. Eliens. 1. 11 : " Ubi inter alia judicatum est, ut Sifled RelicU Lestii, 
et haeredes sui, Deo et Episcopo praedictam rapinam emendare deberent, sicuti 
ipse, si Tixisset, facere debuisset." Cf. Phillips, p. 144. 

* Vid€ tuprn, p. 124. Phillips (Angels. R. G. p. 147) and Gans (Erbrecht, IV. 
p. 808) assert that the widow inherited in want of other heirs. The passage relied 
on by them prores the exact contrary, — Hist. Rames, 85 : " Col cam natura U- 
beros inridisset, sine haerede mortis legem subiens, conjugi suae saperstiti eam 
reliqait dotis nomine possidendam." The widow reoeired dUiM nomine, not Am* 
reditatii nomine. 

» Cod. Dip. CCCIV. et al. 

* Cf. Schroeder, I. p. 167 ff. 

^ .£thelr. §§ 79, 81 ; Poen. Theod. XIX. $ 20. 

* Poen. Theod. XIX. §§ 18, 23. 
7 Cnat, II. 58. 
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condition. All these have their origin in the more general 
ground of incapacity to bear arms. As the courts were* at 
first, assemblies of all the armed freemen, no one not a mem* 
ber of the aimy could appear in court ; and, of course, no one 
not able to use weapons could fight in the blood-feud. Bat 
the capacity to bear arms, as the criterion of legal indepen* 
dence, belongs only to the earliest period. As the blood*fead 
weakened and judicial procesijtes superseded it, and as the 
courts became purely judicial bodies, we find women acquir- 
ing a legal independence which would have been impossible 
under the earlier law. 

As the guardianship over those legally dependent by ret* 
son of their $tatu$ was not a family guardianship, it does not 
concern us here. Persons dependent by rea^^on of phj'sical 
defects — the lame, blind, dumb, insane, &c^ — were under 
the guardianship of their father, or, if he were dead, of the 
nearest male of the paternal kindred. The guardian paid 
their fines, protected them and their property, and doubtlMi 
had the use and enjoyment of their estate. 

When the household was broken up by the death of tha 
father, the children passed into the guardianship of the near* 
est male of the paternal kindred. HI. and Ead. 6 : ^ If a 
husband die, wife and child yet living, then it is right that 
the child follow the mother; and let sufficient security be 
given from among his paternal kindred to keep his property 
until he be ten years of age.** Ine, 88 : '' If a ceorl and his 
wife have a child between them, and the ceorl die, let tha 
mother have her child and feed it ; and let VI. shillings be 
given her for its fostering, a cow in summer and an oz in 
winter ; and let the kindred take care of the homestead until 
it be of age.** From these passages, it is clear that the eon* 
trol of the child's person did not belong to the guardian, but 
to the mother. It was the guardian*s duty to supply noar> 
ishment for the child, to take care of the estate, and to rejna- 
sent the child in the courts. In return, he had, withoot 
doubt, the use and enjoyment of the estate during the child*a 
minority. 

> Alf. 14 ; Hen I. 78. i| S. 7. 
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On coming of age, wards could sue for property wrongfully 
withheld by the guardian, or alienated by him to third par- 
ties.^ Boys became independent on attaining their majority ; 
but girls continued under guardianship until their marriage, 
or entrance into a convent. Of the powers of the guardian 
over women of full age, nothing is said ; and it only remains 
to suppose that they were the same as those of the father. 

That widows, in the early law, were under guardianship, is 
clear from JEthelb. 76 : " If a man currv off a widow not be- 
longing to him, let the mund be twofold." It is not clear 
whether they were under the guardianship of their own kin, 
or of the husband's next of kin, as in most of the continental 
laws, but probably the former. In the later law, widows 
were practically independent. JEihelr. V. 21 : " And let 
every widow who conducts herself lawfully be in God's peace 
and the king's. And let every one continue twelve months 
husbandless ; afterwards, let her choose what she herself 
will." 2 The latter clause has generally been taken to mean 
that the widow might follow her own will in marrying. But 
it means more than this. She was free to enter a convent. 
Cnut, II. 73, § 3 : " And let not a widow take the veil too 
precipitately." It has already been shown that she had the 
free disposal of her property ; and it appears, from some pas- 
sages in the charters, that she was free to choose her ^^ fore- 
speca," or guardian, to represent her in the courts. In Cod. 
Dip. DCLXXXV., iElflaed gives certain lands to iEthel- 
mere, the ealdorman : ^^ pset he min fulla freond and mundi- 
end beo on minum dege," &c., — " that he be my full friend 
and guardian during my life ; " and, again, ^^paet he beo on 
minum life min fulla freond and forespreca and mira manna,*' 
— '^ on condition that, during my life, he be my entire friend, 
my advocate, and that of my men." So, in Cod. Dip. 
DCCLV. (vide App. No. 28), a widow appears as party to 
a suit brought by her own son, who would necessarily be her 
guardian if the old rules of guardianship were in force. This 
necessity of a forespeca, or representative before the courts,* 

» Cod. Dip. LXXXII. (vide App. No. 1). « Of. Cnut. IL 78. 

• Cod. Dip. DCCIV. (App. No. 26) ; ib, CCCCXCIX. (App. No. 18). 
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was all that remained of the old guardianship of widowi; 
and even this does not seem to have been alwavs necessary in 
later times. In one suit« not only is the plaintiff a troman. 
who prosecutes her suit before the king and in the shire 
court, but many '' good women ** take part in the oath J 
Nothing shows more clearly the enormous change that bad 
taken place in the position of women, and in the character 
of the courts, since the settlement of the Saxons in Eng* 
land. 

In want of male kindred of the male stem, the duties of 
guardian, in some of the continental laws, passed to the near- 
est male of the maternal kindred ; in others, to the king. 
The Anglo-Saxon laws throw no light on this point; but it 
is clear that the king was guardian for all who had no kin* 
dred, including natural children ^ and foreigners.' 

I Cod. Dip. DCXCIIL (App. Ko. 22). 

« Int. 2:. 

• Ed. Aod Gatb. | 12 ; iEUitlr. YIK. 83; C&at, IL la 



THE ANGLO-SAXON LEGAL PROCEDURE. 



I. 

A German scholar has well illustrated the distinction be- 
tween the suit of modern times and that of the primitive 
German period by comparing the former to a syllogism, in 
which the body of judicial rules is the major, and the declar- 
ation of facts the minor premise ; while the latter, without 
any such structure, might be but a simple demand on the 
defendant for compensation. The democratic character of 
German political institutions finds a parallel in the large judi- 
cial powers vested in the individual (^SelbsthUlfe). Many evi- 
dences point to the supposition that, in the most archaic 
German procedure, even seizure — the distress of the com- 
mon law — was permitted to the individual without inter- 
vention of the court.^ Whether this was true or not, it is at 
all events certain that, in the earliest known German sources, 
permission of the court was always necessary before proceed- 
ing to execution. 

The early legal system, which existed throughout the 
period closed by the Salic law, and which will be designated 
as the Executive Procedure, in opposition to the enlarged 
procedure which arose about the time of Childebert, in the 
sixth century, was pre-eminently a procedure of coercion, 
as distinguished from that of proof known* to later times. 
A strict exactness existed in the relation between law and 
procedure, as shown in the case where, when the defendant 
repeated the claim of the plaintiff and denied it word for 
word, he lost his suit if he stammered in the repetition. And 

^ This was true in old Roman law in the Pignoris Capio, which was at flnt 
a wholly estra-judicial proceeding. Maine, Early Hist, of Instit. p. 2o8. 
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this Strict formalism gave to the indindual a means of pro* 
cedural coercion, fortified, in ca^e of resistance, by a legal 
sanction. The distinction, for example, between the execu- 
tive procedure and the procedure in regiinl to land which 
arose later, consisted in the narrowness and limited character 
of the department of proof and judgment in the former, and 
the absence of anv examination of the material basis of the 
action. 

The old Germanic law recognized no causae eognitio ; the 
plaintiflTs material right was not examined. Nor did the 
legal conceptions of the early Germans recognize the distinc- 
tions of Roman law between real and pergonal actions. To 
the Romans, a real right was original, unlimited ownership 
(^dominlum). from which parts couM be .separated and con- 
veyed to another (Jura in re) ; wliile. to tl.e German mind, 
the material possession of, and the right over, the thing were 
bound closely together. The conception of the thing as an 
abstract quantitj* was foreign to thrir modes of thought. 
The right to a movable could not be acquired by a contract 
in genere^ but only by the actual delivery of possession ; while 
the real right was acquired by a contract in specie^ without 
delivery. But private property in land was unrecognized. 
In the early executive period, there was no action for in- 
heritance, or real property ; and the civil procedure was 
essentiatlly one for debt.' As legal conceptions advanced 
and new need? were felt, there arose a pressure for addi- 
tional judicial aid, and an extension of tlie procedure. The 
Lex Saliea stood out to mark the close of the old executive 
period in German law, although even in the Ltz Saliea the 
introduction of the action for movables had alreadv widened 
the old procedure, following a development which was always 
an extension, but not a destruction, of the old svstem. To 
this later period belong the codes of the Ripuarian Franks,* 
the Burgundians. the Visigoths, and the Lombards.* 

^ Th€ Svift Uw of debt ii not a ciril proct<lur«. but a traiucnptioo of tbe 
£tf .Soiico. 60. I 1. and 52. Heufler. Gewerp, p 49? 

> Thii Uw WM a rvTiitoQ of the L^r S'ti'tm. tection for tectioo, and «•• vrl^ 
Uo to A'Japt ittelf to the profrre«i in the pnxe !urt. 

* Tlitfl Uw if etpeciAlIr raiaable. both becauM the Lombardt camt towh 
Iat«r tbas othtr tribtt. aod rtutiMd tbt pure Geniu&lc Uw ia grMttr 
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To this period also belong all the sources of Anglo-Saxon 
law ; the earliest laws — those of -Sthelberht of Kent — hav- 
ing been written about 600 A.D. But, to justly estimate the 
Anglo-Saxon laws, appeal must be made to the Saxon law of 
the continent, and to other German codes ; and the primitive 
German procedure must be kept clearly in \4ew. Thorpe is, 
of course, in error when he says that the original institutes 
of the English were " little beyond that portion of the laws of 
iEthelberht which contains the penalties for wounds and other 
bodily injuries." ^ Before discussing the separate divisions of 
the procedure, it will be best to sketch briefly an outline 
of the German suit,- and to explain with care the means of 
proof and the law of evidence. 

The regular characteristic of the old German law was pre- 
eminently an iron rigorism of form, and a minute attention 
to external observances. The free judgment of the court 
was limited within such narrow bounds as were set by the 
forms and maxims of the old procedure. The independence 
of the individual in the sphere of self-help found its counter- 
poise in the severe constraint of the procedural forms. 

The introduction of the procedure lay in the hands of the 
person seeking justice, whether in civil or criminal actions ; 
and he summoned his opponent with prescribed and rigorous 
formalities. At the court, the plaintiff declared the subject 
of the suit in solemn words, directed, not to the court, but to 
the individual defendant ; and on the defendant's answer de- 
pended the further procedure. The judgment which followed 
brought the assertion of the plaintiff or the denial of the de- 
fendant to the proof; and was found, not by the magistrate, 
but by the whole community in court assembled, who adhered 
with painful precision to the strict interpretation of the letter 
and externalities of the procedure. It was not a judgment 
according to their opinions or conscience ; it was not declara- 
tory, but constitutive ; nor did it aim at an analysis of the 
contested question of law. The judgment determined how 
the question of proof should be decided, and settled the 

nets, and because the Lombard law was scientiflcall/ studied at Paria in the 
ele Tenth centurj. ^ Ane. Laws and Inst, Pref. p. 8. 

* Heinrich Brunner, Die Entstehong der Schwnrgerichte, pp. 48-M. 
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question of law by declaring what would happen even after 
the completion of the proof.' The party could* if disMt* 
isfied, challenge the judgment as not according to law ; and 
then a penalty was, in most German codes, exacted from the 
judges if he succeeded. The judgment not only settled how 
the proof should be given, but also who should give it ; and, 
as a rule, it was awarded to the defendant. But, when 
no relevant objection could be made against his claim, the 
plaintiff himself came to the proof. Then, on the perform- 
ance of the proof, if no default was made, the procedure 
ended. 

The chief importance of the procedure centred in the 
means of proof allowed by the German law. The proof did 
not pass undt^r the consideration of the judges, but by it was 
settled, once for all, the conditions according to which the 
judgment could be carried out. In the proof, the formalism 
was most severe ; a natural consequence of the fact that by 
it the community, perhaps tor the first time, placed their wills 
over the will of tlie individual. The three' means of proof 
allowable were Oath. Onleal. and Documents; and the former 
might be accompanied with (1) the oath of compurgator!, or 
(2) of witnesses. The first oath was promi$%ory^ in which 
the compurgators swore as to their belief in the credibility of 
their principal, and not as to the truth of their principalis 
assertion. The number of compurgators varied ^^secondom 
qualitatem ac quantitatem causae atque personae,** and were 
often chosen by the party himself from hia kinsmen, who 
ware his usual oath-helpers. In the Norman period, this claaa 
of proof gave way to the Ugii vadiatio (Wager of law) in 
cases where documents could not be used.* The second oath 
was aaertatory. The witness-proof of the old law is not to 
be compared with the modem legal conceptions of evidence. 
Since personal knowledge did not in itself form the legal ca- 
pacity of a witness, no one, however much he knew of the 
transaction, could act as such. He must have been produced 
by the party himself. A one-sided means of proof, the wiu 

1 H. Drnnner, Schwar., pp. 46, 46. 

* K. Mftortr. Rrit. Uthrr«ch. V. p. 186. 

* U. Bniao«r, Schwv.. p. 696. 
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ness swore only to the assertion of his chief. This species of 
proof by oath drew its witnesses from two classes, — Trans- 
action and Community witnesses. Those called Court wit- 
nesses were unknown to the earlv law,^ and there seems to 
be no trace of them in Anglo-Saxon law. In the absence 
of records, judicial acts were established by the party through 
the normal forms of proof.^ This was shown by : 

Will. I. 2-4 : ''In omni curia, praeterquam in praesentia regis, si 
coi iznponitur. quod in placito dixerit aliquid, quod ipse negat se dix- 
isse. nisi possit per duos inteUigihiUs homines de (yisu et) auditu con* 
rincere, recuperabat ad loquelam suam." 

Transaction witnesses were brought to corroborate business 
transactions of sale, gift, exchange, &c. These witnesses 
existed in Anglo-Saxon law, as in all the folk-laws. 

Edg. IV. 4 : "To every * burg * let there be chosen thirty-three as 
witness ; 

5: "To small * burgs,' and in every hundred, twelve, unless ye 
desire more. 

6 : " And let every man, with their witness, buy and sell every of 
the chattels that he may buy or sell ; . . . and let every of them 
• • . give oath that he never . , . will declare any other thing in 
witness save that alone which he saw or heard : and of such sworn 
men let there be at every bargain two or three as witness." * 

These laws simply set apart certain men who should be 
capable of bearing witness. 

Community-witnesses were produced by the party, as were 
Transaction-witnesses, and they testified concerning circum- 
stances, long-continued relations, and occurrences known 
to them as neighbors, or members of the community. The 
Community-witnesses were chiefly employed in actions re- 
garding real property and status. From this class of proof 
arose the ^^ inquisitio per testes " in the Norman period, and 
the jury of English law ; but no trace of the inquisitio was to 

^ K. Maurer, Exit. Uebench. V. p. 192. * H. Brnnner, Schwnr., p. 60. 

* Atheist, V. 1, § 6 : " £t nominentor in mtnunga singoloram prftepotitorum 
tot hominet, qaot pemoscuntnr ette credibiles, qui slot in tettimonio singularam 
caoaarum. £t slnt eorum jaramenta credibiliom hominum butan cjre, id eti 
•ine electione." Cf. H. & £. 16; Ine, 26; Alfr. 84; Edw. 1 (Pr.) ; iEthtlst. IL 
10, 12; £dm. UI. 6; iEthelr. L 3; Will L 46, OX 10. For thdr oath, mi§ 
infra, p. 196. 
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be found in Anglo-Saxon or in Frisian law, which throngh- 
out retained their old Germanic procedure.^ In fact, one ia 
struck, in the study of Anglo-Saxon law, with the persist- 
ency with which forms peculiar to the old law continued 
throughout thi:$ period. 

When the church introduced the use of documents, they 
were employed as a means of proof of the same character as 
the proof of witnesses : a document was only by its nature a 
better witness* since it was imperishable. This could be 
drawn up by a notary, or before the court.* 

The proof of last resort, standing behind the former meth* 
ods, was the ordeal, or judgment of God. In ca^es where, 
for any re;ison, no decision could be reached by the other 
means of proof, God was himself appealed to in aid of the 
innocent, that He would reveal the truth after the manner of 
a miracle. 

At a certain period after the judgment, the term was fixed, 
and the party gave pledge for the giving of the proof.* 
The old German procedure was especially distinguished 
from that of to-day by the fact that the proof came nffter^ 
not b^fore^ the judgment. By adjudging the means of proof, 
the judgment at the same time settled the legal question ; 
and the subject of the judgment was, at the same time, the 
subject of the oath ; and this was first limited by the word* 
ing of the plaintiffs assertion. The subject of the proof 
itself was not limited to facts, but extended over into the 
domain of legal judgment.* The proof was regarded as a 
satisfaction to the claimant, and therefore was not directed 
to the court, but to the opponent ; the principle of the bosi* 
ness transaction was thus carried even into the procedure of 
proof. The contents of the witness-oath furnished no new 
material to the proof : each witness reiterated the points of 
proof declared by the judgment ; he appealed to his knowl* 
edge of the thing, and invoked the Deity to the truth of hit 
statements. The power of the proof lay in the fact that 
the statement was in the form of an oath. 

> H. Bninner. Zttiyea nnd loqtiifitioiitbtwtis, p. 41. 

* K. MAQftr. Krit. Utbcrfch. V. p 19e. 

* Tbit WM called *« AmaaUo ttttiam.** Cf. App. 5o. It 

* Ef ., tbtj tvert tliat t maa oofht to bt t aUvt nulitr thai fte^ 
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The Anglo-Saxon sources group themselves into these 
divisions : Action for Debt ; action for Movables ; action for 
Real Property; and Criminal Procedure. These shall be 
examined in the order named. 



II. 

The earliest procedural needs of the Germans seem to 
have been for Debt ; and this procedure was of the most 
limited range, and stamped with the charact^^tics of the 
executive period. It recognized no examination of material 
right in the suit ; and in cases to which it did not apply, 
scarcely any medium of justice was furnished except that 
which the warrior dealt out with the spear. And this early 
system, common to the German races, probably before the 
wandering, gave its limitations to subsequent development. 

The German civil actions were founded on contracts.^ A 
contract in German law was not binding through the mere 
agreement of the wills of the contracting parties ; but, as in 
the old Roman law, only by the performance of a fixed 
formality, or a fulfilment by one party.* Hence, among the 
Germans, there were, according to Sohm, no consensual, but 
only real and formal, contracts. In the contract of sale, in 
which the seller was bound to the buver onlv if he had 
received payment, the contract was not consensual, but real, 
and conveyed a title to ownership. But to free the buyer 
from the risk of making actual payment, while yet preserv- 
ing the efficacy of the contract, German law introduced, in- 
stead of the payment, the earnest money (handgeld)^ the 
equivalent of the arrha* of the Lombard law, with the effect, 

^ Sohm, Das Recht der EheschliestoDg, pp. 2i-46, 78-87, hat farther en- 
forced the Tiews of Laband. 

* Loening, on the other hand, holds that the " fides facta " was a simple, one- 
aided promise, based on the will of the party bound, and unrestrained hy out- 
ward form, p. 7 ff. Cf. also Behrend, for an argument against Sohm, on the 
question of the " fides facta," p. 81 ff. 

s The arrha was called " weinkauf," because it was usually spent for 
wine drunk by the witnesses of the sale ; or " God's penny/' because it was de> 
Toted to charity. Sohm, p. SO. The " arrae," in Roman law, boweTer, were 
deposited with the seller as a proof that the purchase had been made,— e.f., 
a ring (D. XIX. 1. 11, 6). 
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DOt of strengthening the contract, at in Roman law, but of 
concluding it. The arrha was relatively worthless, and was 
not in fact payment, or part payment ; but it was the means 
of judicmlly binding the agreement made bj the parties, and 
a real right arose therefrom. 

The formal contract of the Germans was not concluded, as 
in Roman law, by the use of writing, or a fixed form of 
words ; but, on the continent, bv the deliverr of the straw 

WW mm 

(festuca). Instead of the straw, a glove,^ an arrow, a 
stick, or any other object, could be used. This was the 
German '* wette,** wadium (wadia) of Lombard law, and 
the Anglo-Saxon ••wed : "^ being derived from the root vidan 
(obligare), it si)jnined the means of legally binding the 
agreement of the parries.'^ The formal contract was used in 
a unilateral case, such as the Anglo-Saxon '• borh,** or 
*' plegium," or the Prankish *• fides facta," where the party 
promised to bring proof, or make payment ; or in the security 
of bail (Biirgschaft). As the institution of private law, it 
was the basis of marriage and of all bargain and exchange^ 
and was concluded in the presence of witnesses. 

Steele. I. 3 : ** And let do man either buy or exchange unless 
he have borh tnd witness." * 

By means of the clergy, religious pains and formalities 
might be added to the pledge, as in '* god-borh ** ( Alfr. 88* 
Ethels. VI. 51). As an institution of public law it played a 
large part in Anglo-Saxon procedure: (1) pledge was de* 
manded of every accused to insure his presence before the 
court (de judicio sisti) ; ^ and (2) to fulfil the judgment 
(judicatum solvi). 

Hlotb. dc £ad. 8 : •* If one man make plaint sgaintt another in 
a tuit, and be go with him to the ** metbel/' or ^ things" let the 



> C£ App. Xo. 35. 

> Compar* tb« lan^roafre of Anh. VI. 6 : " Let him coDflrm aU that he has 
promiMd with a wed [mid wedd«|." 

* Sobin, Das Recht der Ehetch p. 3&. 
« Cf. Ed. Coof 33. 

* Thtt plc<ig« wat rct^uirrd of ( 1 ) a defendant in a ca«e alreadj pvndiaf . or 
(2) B» a •fcuntr airatntt ail chargtt which minht be brought against hioL B«t 
this lattar, ib iu coniiacuoo with tlia " Inthborg," was nafvijr a poiioo ! 
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[defendant] always give horh to the other, and do bim such right as 
the Kentish judges prescribe."^ 

Another use of the German formal contract found its 
employment in the security of the fidejussor as shown in : 

IxE 62 : ^ When a man is charged with an oSence, and he is com- 
pelled to give pledge, and he has not himself aught to give for pledge, 
then goes another man and gives his pledge for him, as he may be able 
to arrange. 

In the Lombard law the debtor passed the " wadia " to 
the creditor, and the latter then gave it into the hands of 
the fidejussor.- This explains the principle of German law, 
that the fidejussor was bound primarily to the creditor, and 
the debtor but subsidiarily ; since the obligation rested against 
him who held the arrha. If the debtor could not pay, the 
fidejussor stood in his place, paid the fine for non-observance 
of the demand (borh-bryce), and suffered execution. The 
two points of the formal promise essential to the procedure 
were, the establishment of a fixed term for payment, and the 
strictly unilateral character of the obligation entered into by 
the defendant.^ 

The Roman ideas of contract can no more be applied to 
German law than the Roman conceptions of actions in rem 
and in personam. The Germans made use of a contract in 
genere, and one for a fixed and individual object (^certa 
species^, to which con*esponded the actions for property. 
To the contract for the performance of a thing settled in 
genere^ corresponded the action for debt, arising from the 
obligatory nature of the obligation. It aimed not at a recov- 
ery of the property, but at indemnification ; for the contract 
on which it was founded carried with it an obligatory but 
not a real effect. And, following the established principle of 
German law, the burden of proof rested on the defendant, 
while in the Roman system, it rested on the plaintiff. It was 
the individual, who, through the principle of self-help, was 

1 Cf. H. k E. 9, 10; Ine, 8; Hear. 61, % 17, 62, $ 8. 

2 Sohm, Da« Recht der Ehesch. p. 88. 

■ Sohm, La Proc^ure de la Lex Salica, p. 18, Paris, 1878, tuns, bj M. Th4 
Tenin. 
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placed in the foreground of the procedure, and it iras he who 
proceeded to an extrajudicial seizure. At the end of the 
term fixed by the obligation of parment, the defendant was 
called on by the plaintiff to fulfil his promise ; if the defend- 
ant obeyed the demand, the procedure was at an end. 
Discussion before a court was unnecessary, unless brought 
about by the acts of the parties. Only in case the defendant 
refused to perform his obligation, was the matter introduced 
before the court ; and here the plaintiff rested his claim on a 
simple extrajudicial promise, and not on a ^' causa debendi,** 
or assertion of right. The judge pronounced no judgment 
on the validitv of the obligation, or whether it was a real 
ground of action. It was not a suit in the modem sense, but 
an application to the court to carry out a judgment made bj 
the plaintiff. When the debtor refused payment after the 
demand, he was thereupon fined for ^^ borh-bryce,** which 
corresponded to the fine of the Lex Saliea for disobedience to 
the formal testare. This is evident in the regulations of the 
marriage contract. 

Ine 31 : '^ If a man bay a wife, and the marriage do not take place* 
let him gire the money, and make hot to hii byrgea, as kii horfin€9 
may 6t." * 

The summons to the court was conducted under solemn 
formalities. The postponement of a fixed term for a suit, 
which was manifestly conducted under the same formalities 
as the summons itself, is thus described in : 

HexR. 59. f 3 : '^ Pridie ante tolit ooeasnm ad domum toamt ii 
residens est com quo agitur, et per booom testimonium ridnonun et 
aliqaorum, quot tecum habeat, qui placitum coDtramandat, Ipsi retpec> 
tetur [i.r. poitpooe j tl domi est ; axon, daptfero Tel prseposito et 
familiae ejus dicatur intelligibtliter, tl idem abfuerit ; et hoc iiemm ei 
tertio licet continue iiTa interrapte." 

The time and manner bear an interesting resemblance to 
the same ceremonr of the Salic Law, if not taken from it. 

> Cf alM Alfr 1. f 9 : "If. bovfTtr, thtrt b« Aoothtr oua't borii, Wc hte 
Bftk* bot for tbt borh'bryct." 
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The plaintiff summoned the defendant to appear usually at 
a term of seven days.^ 

The first mention of the procedure before the court is in : 

Hloth. & £ad. 10 : " If one accuse another, after he [defendant] 
has given him borh, and then they have sought out the judge after 
three days, unless a longer time is satisfactory to the one who makes 
complaint; then let the man [defendant], if the case has been decided, 
do the other his right in seven days, in goods or by oath, whichever 
suits him more.*' 

In his claim the plaintiff made no proof of his right, but 
opened the procedure by a fore-oath. 

Anh. X. 10 : ^' In the name of the living God, as I money de- 
mand, so have I lack of that which N. promised me, when I mine to 
him sold.'' 

If the defendant did not appear,^ or did not make answer, 
the plaintiff could proceed to execution.' This was shown 
by an injunction against its abuse in : 

IxE 9 : ^' If any one take satisfaction before he demands justice, let 
him return and pay for what he has forcibly taken, and pay a fine of 
thirty shillings." 

But there is more explicit evidence of extrajudicial seiz- 
ure in : 

Cn. n. 19 : ** Let no one levy execution, either within or without 
the shire, before he has three times demanded justice in the hun- 
dred. If, the third time,^ he shall not obtain justice, let him go the 
fourth time to the shiregemot, and let the shire set him a fourth 
term. If he then fail of justice, let him take have, either from hence 
or thence, that he may seize his own.*' * 

1 Hen. 61, § 2 : £t fubmoneatur comiutus tii diet antea." Cf. H. 7, § 4 ; 
41,§2;4e,§ I. 

< Cf. Hen. 49, § 8. 

« Vide Krit Uebersch. VL 270. 

4 Cf. Hen. 60, §2; 62, § 1. 

* Ceruinlj the ttron|^ groandi on which Sir Henry Blaine has nrfsd the 
alliance of early Irish law with that of other Aryan commnnitiet, and especially 
the Teotonic, are the comparisons in regard to distress (Early Hist, of Inst. 
Chaps. IX., X.). The Senchus Mor required that : 

" The plaintiff or creditor, baring first giren the proper notice, proceeded, In 
the case of a defendant or debtor, not of chieftain grade, to distrain. If the 

13 
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This laTT was repeated in WiUiani 1. 44« and again declared 
bv: 

Hexb. 51, f 3 : ** Et Dolli, tine judido Tel Ucentia, namiare Uceat 
aliom in suo rel alterios.** ^ 

When the defendant made answer, he need not show 
reason whr he was not indebted. He did not oppose the 
fSeicts on which the plaintiff rested his claim, since the pIainti£F 
brought forward no such facts ; he only attacked the asser- 
tion that he was indebted. And as the court had no means 
of proving the correctness of the defendant's answer it 
accepted his oath as verification of his non-indebtedness. It 
was a fundamental principle of German law that the defend- 
ant, where he denied having rectfived propeny, or given a 
promise, could establish his denial by oath.* As in the crimi- 
nal action it was but natural justice to give the proof to the 
defendant, and there was no presumption that the defendant 
was indebted to the plaintiff. The defendant with his single 
oath swore alone, and freed himself from the charge, no 
oath-helpers being used : since, although in the criminal 
action oath-helpers might have full faith that he would not 

dtfendint or debtor were a pertoo of chieftain grade, it waf neceiiarf, not oalj 
CO fire notice, but alto to ' fast on him.' The fittinf on him contifttd in folnf 
to bia retidenco, and waiting there for a certain time without food. If tbo 
plaintiff did not within a certain time receire tatis&ctioo for hit dain, or a 
pledge therefor, he fonhwi:h, accompanied bj a law-aftot, witnetett, aDd 
otherf. seized hit diitrett" 

But this diftinguishrd writer cannot taj fp. 2S4) that tho Irish proctdsrt, 
like the English (meaning therrbj earlr English), required ** neither tseiataact 
nor permiffion from anr coun of jnitice." For. although tho practkt o€ pH* 
Tate teirure wit a part of the Teutonic principle of telf-bolp. Uko ft«d. %md 
must liave been the primidTe procedure, jet. after tbo ostciitaro peiiod. aad 
wlien couns began to regulate the activitr of the indiTidnal. and eeoo In tiM 
Lex Salica. distress required the permission of a court of juttici. Aad thia hM» 
been shown to be the case in Anglo-Saxon law. Tbia worka afmlatt tiM 
'* greaief t resemblance of all " in hts comparisons. 

1 Stat. Rob. I. T : " Nuilas de caetero capiat namoa in altoriua torra eol foodo 
pro debito suo sibi debito sine balivo domini regis rel baliro loci" Ct Hoar. S» 
Can. Libert. Lond. || in. 14. where one was permitted to seiM pituwnj la tka 
dtj. or in the countr where the dvhtor resl<led. Cf- also loe, 49. aa aa til 
of tho working of seif-belp. 

* V Bethmaoo-H>Uweg, Der Ci^ilprocoss des geaeiaea Rochta, fb I 



THE A276LOSAXOy LEGAL PBOCEDXntE. 195 

commit a crime, in the suit for debt they could hardly be 
allowed to prove a relation existing between two persons, as 
that the defendant had not agreed to pay the settled sum.* 
His neighbors and friends could in but few cases have had 
certain knowledge as to whether the defendant had accepted 
such an obligation. But this oath might be made as the 
simple negation of the whole debt, or as an exception i.e. 
claiming that he had paid it. The Anglo-Saxon oath was as 
follows : — 

AxH. X. 11 : *'In the name of the living God, I owe not to X. 
sceatt or shilling, or pennv, or pennv's worth ; but I have discharged 
to him all that I owed him. so far as our verbal contracts were at 
first." 

It is here seen that no actual facts were brought forward ; 
and the proof having been given the defendant, he answered 
by his oath simply. 

In the suit for indemnification, as in the case of a buver, 
who found his property unsound after he had received it, the 
plaintiff declared as follows : — 

AxH. X. 7 : '* In the name of Almighty God, thou didst engage to 
me sound and dean that which thou soldest to me, and full security 
against after claim, on the witness of N. who then was with us two." 

The witnesses employed were the Transaction-witnesses, 
who were present at every legal sale. The oath of the wit- 
nesses is given in : 

Asn. X. 8 : " In the name of Almighty God, as I here for N. in 
true witness stand, unbidden and unbought. so I with my eyes saw 
and with my ears heard, that which I with him say." 

The course of the procedure unrolled itself as before ; the 
judgment awarded the proof to the defendant, who gave 
the clearing oath if he could. As in the Lombard law, the 
defendant aimed by his single oath at the establishment of 
his bona fides^^ and averred that at the time of the sale he 
had no knowledge of the unsoundness. 

^ v. Bar, Beweisurtheil det germ&niscben Procettet, p. 98 if. ; and, for tbt 
whole discuvsion, pp. 92-130. 

' Zom. Daf BeweisTerfahren nach langobardiichem Rechta, p. 17. 
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AxB. X. 9: '^ In the luune of Almtghtj God, I know aol fa 
the thlDg about which thou tuett, fouhiets or fraud, or mfirmtlj, or 
bleiiiuh« up to that daT*A-tide that I told it to thee ; but it was bodi 
•ound and clean, without auv kind of fraud.** 

Then the buyer had no further chiim on the seller ; but« if 
the latter could not take the above oath, he muat receive 
back the property and make full compensiition.^ A striking 
illustration of this principle, as well as of the fact that mar* 
riage was a contract of ^ale, is found in the Kentish code of: 

JEriiZLB. 77 : ^ If n innn buy a maiden with cattle, let the bar> 

m 

gain utand. it it l>e wirlioiu ;r"le : but if there Ih* zuile, let him bring 
her home again. au<l let hii prop^rtj be restored to him." 

In cas^e of a d:<rt';^ard of justice, and if the defendant 
would give no ** borh.*' he was fined thirty shillings, the usual 
fine for contempt of the hundred court, and was further 
required to do juaiice iu seven daj-s.' The legal essoins 
which excused the neizlect of a summons were : inirmiiai^ 
domini n€ces$lta$, iXtrcitui^ cau$a iuorum ho$tium^ or Juttieia 
regU? But contumacy rendered the defendant ^^ tiht^hyrig ;*^ 
he was seized and his property confiscated.^ 

It is to be seen, then, in conclusion, that this procedure 
was founded on a unilateral obligation arising from a contract 
in genere^ and it shows fully the part which the individaal 
played in the sphere of self-help. On refusal of payment, 
the defendant was subject to a fine for h^h-bryct ; the sum* 
mons was made by the plaintiff under solemn formalities, and 
the defendant must usually appear in seven days at the ooort. 
Without a substantiation of the suit, the plaintiff made a 
simple statement of his opponent's indebtedness ; and from 
this the latter could clear himself by his single oath, and 
establish his bona Jld^$, But, if the defendant could not take 
the clearing-oath, or failed to answer, the plaintiff receired 
permission of court to proceed to private execution. 

» Int. W. • Int. ? 

s Btor. 69. i I. 

« AUr I; jEthtUt. XL 20; Edf. III. 7; JEthtlr. L4; CB.XLaklt 
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III. 

German writers, before Laband, have made a distinction in 
the German law of movables between actions in rem and in 
personam^ claiming that the action against the borrower was 
purely personal, and that the one against the third possessor 
was a real action ; and that, both in the procedure begun by 
the Anefaiig, as well as in the '' simple suit," the real right 
was used as a defence against an obligatory claim for the sur- 
render of the object. But they have committed the great 
mistake of trying to engraft on German law the judicial 
conceptions of the Romans, with whom this distinction was 
original. — a development which was never reached by the 
German law of the middle ages, and which, moreover, is op- 
posed to the fundamental principles of German procedure. 
This fact has been most clearly and fully shown by a distin- 
guished scholar. Dr. Paul Laband.^ 

A real action may be defined as one which exists only for 
the enforcement of a real right. In the German vindication 
procedure, begun by the Anefang^ the plaintiff proved neither 
ownership nor a real nor }ua«i-real right to the thing which 
could form the subject of the action. Could it, then, be 
classed as a real action? 

But Hanel ^ and Bluntschli hold the untenable theorv that 
the action for movables was a real action, and was based on 
the fact that the plaintiff ^^ laid his hand on the object itself; " 
that the action aimed only at the return of the thing, and that 
it could only be directed against the real owner of the thing. 
But this Roman conception stands opposed to the German 
action for chattels, which was based both on obligatory ^ and 
real claims, as will be shown hereafter. Moreover, it is not 
disputed that no suitor, however clearly he might prove his 
ownership, could require from any third possessor the return 
of property which had passed out of his own hands with his 

* Die Vermojfensrechtlichen Klagen, Berlin, 1869, p. 61 ff. 

^ Hanel, Beweissystera. pp. 137. 138; Bhmtschli. Krit Uebertch^ VI. p. 197. 

' Laband, p. M ; Sohm, Das Hecht der Eheich., p. 80. The Roman real 
action must not be confounded with the Englith real action, which was brought 
for the speciflc recovery of lands, tenements, or hereditaments. 
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consent ; the rule '^ Hand wahre Hand ** forbade. That the 
German action for movables was a ^^ real action ** cannot 
possiblr be admitted. 

The divisions of the SachsenspiegeU which set the actions 
^* umme gut, umme varende have ** in opposition to the ac- 
tions for debt, are evidentlv correct. The action for mova- 
bles, then, included obligatory as well as real claims.^ It is 
true that a real right could be the subject of the action* and 
that upon its establishment the procedure depended ; but a 
real right, as well as any right of obligation, was good only 
as a title to retain the object. 

Having pnnted out the nature of the action for movables, 
it will be necessarv to ^how clearlv to whom the action was 
iriven. and discus.-* the rule " Hand wahre Hand." or •* Where 

• 

I have left my trust, there must I seek it.** ' This rule meant 
that only in case of inv^Auntary loss of possession could anj 
one claim the object from any holder, wherever he mar find 
it. If he surrendered the or>ject of his own will to another, 
as in case of loan or deposit, his judicial relations were con* 
fined to him who received the property ; but. if the object 
was stolen from the borrower, he only, and not the owner, 
had the action against the thief. But it is not that the 
owner is deprived of an action founded on a material right* 
That the action is given to the borrower is not to cut off the 
owner's right of prosecution ; but, since the action was, in its 
origin, so closely allied to delict, it was an enlargement of the 
old procedure, since it gave even to the borrower the only 
action which could be given in the narrow sphere of the 
executive procedure. But. in cases where a family inferior, 
who had physical authority over the object, alienated, the 
owner could claim it from any possessor. This was no excep* 
tion to the rule '' Hand wahre Hand,** since there was do 
u'iUing surrender by the owner.' By the later Saxon law. 



* Sohm hai ^iUd th« weit^ht ot his high authohtj to this dinsioo io hk 
work, rrfcrred to aboTe. p ^i 

' Cf th« " Bient meublei n'ont r-oint •!« tuit« " of the French law, aod **Mo* 
bUiA non halieDt sequriam." an>l " H«)i« hat keio Gelrit.'* 

' If the wtft alirnatr<l. the Sachveafptrcel allowed the husbaad to 
the propertj ; bat the poetettor ha«i an acuon for tDdemoiScatioo. 
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there was an exception to the rule, on principles of equity, 
when the property of the depositee had been confiscated for 
crime. But, in the case of inheritance, the exception was only 
apparent, and based on a wrong view of succes:5ion. If A 
intrusted property to B, and B died, A could claim the prop- 
erty from B's heir, C ; for the heir stood in the exact posi- 
tion of the de\-Lsor. The heir was not a third possessor, 
because succession was not alienation.^ This principle is con- 
clusively shown from the Sachsenspiegel, where, if C had 
conveyed the property to D, A had undoubtedly no action 
against D.^ William (I. 6) enacted that an object found 
could not be claimed after a year and a day ; limiting the 
operation of the rule by a fixed term, in the interest of trade. 
But any such prescription was unknown to the Anglo- 
Saxons. 

With this preliminary, the action for movables will be di- 
vided into two sections, — 

1. The action for the return of an object (certa species')^ 
arising from an obligation to restore, when the object had 
passed out of the owner's hands with his consent. 

2. The action, with the Anefang^ for the recovery of an 
object from the possessor, accompanied with the charge of 
dishonesty, when the object was lost against the owner's will. 
This division will be treated in the following section (IV.). 

1. In the action for the return of a fixed object, which 
has been loaned or deposited, Haners distinction between an 
obligatory and a real right is untenable. The plaintiff in his 
claim asserted neither ownership nor a real right, in opening 
the procedure, nor named the obligation arising from the 
contract. It was immaterial whether the object passed out 
of his possession as a commodatum^ depoaitum^ pledge, for 
inspection with purpose of sale, or for repair. As in the case 
of debt, a simple claim, without any statement of the legal 
obligation, set the procedure in motion.* The Anglo-Saxon 

^ Laband, p. 88 ; Lewis, Succ. des Erben, p. 98 ff. 

* The " sestio triduana " in German law aimed to exclude aU demands of 
the seller of real estate after that time ; and that this institation was unnecessary 
in receiving property by inheritance is a proof that inheritance was not aiienA* 
tion. * Laband, p. 188 C 
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iiource8, while showing the existence of this procedure, are 
not full in regard to it. As to the proof, the decision rested 
on two fundamental principles, — 

a. If the defendant was no longer in possession, he went 
to the proof by single oath, and swore, without compurgators 
or witnesses, that without his connivance the specified object 
had perished, or been stolen, or burned.^ 

Alfr. (Einl.) 2S: '* If jlut one intrust propertj to his frieocLif be 
[the frieDii] iteal it himself. let him paj for it twofold. If he know 
not who has itolea it. let him clear himielf that he ha« therein com- 
mittc<l 00 fniu«l. If. however, it were live cattle, and he «av that tb« 
* here ' ha» taken it. or chat it ptrriahe«i of itielf. and he have witurs», 
he nee<l not to pay for it. But if he have no witneu, and he [the 
owner] bclicve him not. then let him »wt;ar." 

If the ilefemlant were no longer in possession, and his 
bona fidff* had been established by oath, it was a relevant 
defence to the claim of the plaintiff for return. The same 
principle was shown in the case of carriers. 

Will. I. 37 : ** Si quit in periculo marii ad narem exonersndam. 
metu mortia. nlterius res in mare projecerit, si fuipectum eum habo- 
erit. jurmnento $€ aUolvet^ quod nulla alls causa nisi metu mortis 
fecerit.- • 

b. If the defendant was in possession of the object, the 
plaintiff went to the proof. Homeyer asserts that this was 
due to an assumed lack of a real defence on the part of 
the defendant.^ Von Bar holds that, when in possession, the 
defendant could answer by showing his own right to the 
thing, as by original acquisition, or inheritance, or that he held 
the object from a third person ; but if the defendant could 
not assert a particular n'j:ht, it was probable he had none* 
and therefore the plaintiff showed a right by contract, which 
proved that the defendant wus not the owner.* But this 
does not explain why the defendant had the right of prooC, 

» V. Bar. p. W. 

* Tht Normao text of thU Mctioo it a pt rtooal replj of th« dtftodant. 

• Richtit. p 492. 
« V Bat. p. 106. 
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when the object was lost. Labaud has shown ^ that the 
defendant had the oath in regard to an obligatory claim only 
if there were an act of the defendant in question, or an 
explanation of his will to be made, wherein his bona fides 
could be shown. In an assertion of the plaintiff in regard to 
an act performed by himself, as that he gave this very object 
to the defendant, the defendant could not disprove this by 
his oath of bona fides ; but, by denial, he simply forced the 
plaintiff to the proof. The oath of the defendant was sworn 
without oath-helpers, or witnesses, since it was not of a 
character to admit them. Even when in possession, how- 
ever, the defendant had the proof, if he could make a 
relevant defence such as a claim to the object by original 
acquisition, by inheritance, or that he held from another, his 
warrantor. This action was given also for the case where the 
heir claimed his inheritance from his guardian. 

The contract for an indindual, fixed object (^certa species^ 
had not merely a contractual or obligatory effect, but a real 
effect in acquiring a title ; not giving merely a personal, 
but a real, right against the promisor. To this contract cor- 
responded the action founded on both a real and obligatory 
right, gained without transfer of possession. That is, a con- 
tract of sale, where the seller had not yet delivered the arti- 
cle, conveyed a legal title ; and the seller stood, then, exactly 
in the position of a depositee, subject to the same responsi- 
bilities and demands.^ The proof was assigned according to 
the purport of the plaintiff's assertion. According to the 
Sachsenspiegel, if it was a question whether the buyer had 
already fulfilled the contract on his side, the buyer (plaintiff) 
had the right to prove by the men present at the giving of 
the arrha.^ If the seller asserted that the property sold had 
perished, or had been lost, and so was not in his possession, 
he could take the oath to the fact, and, by proving his borui 
fides^ escape payment of its worth. 

1 Laband, p. 139. 
« Ibid. p. 151 £f. 

) Ibid. p. 153 ; also cf. art. 1654 Code Clrll : « Si Tacheteur ne paje paa to 
priz, le rendeur peut demander la resolution de la rente." 
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Thid procedure, then, founded on a contract m ipteU for 
the return of a specified object, was used also in a contract of 
sale already fulfilled bv one party, or in a suit for inheritance 
retained by the guardian. The simple claim of the plainti£F 
opened the procedure, and the defendant must establish his 
bona fidet by the clearing oath« if the object was not then in 
his possession. If, however, be possessed the object* and could 
not claim in his defence original acquisition, inheritance* (if 
at the same time he could show his devisor's ownership), or 
vouch in a third person from whom he held the object, the 
plaintiff received the proof, and established the truth of his 
assenion. 

IV. 

The property of the early Germans being chiefly in cattle, 
a judicial need arose for the claim against the (third) pot* 
sessor, when their property had strayed away, or was stolen. 
Rooted in the old condition of the law, the action for mov- 
ables necessarilv retained the limitations of the old executive 
system. Originally, it is probable that the pursuit of stolen 
movables was only permitted by the delict procedure, with 
which restitution of the thing was joined. Therefore, this 
procedure, in its origin, was unfavorable to the owner, but 
favorable to the commodatar, from whom the object had been 
taken. This theorv' is clearlv explained bv Lombard law.^ 
When a thief stole an object from the house of the commo« 
datar, the latter must account to the owner ; if the thief was 
found, the action against him belonged to the commodatar* 
on the ground that, if the thief were accountable to the 
owner, the commodatar would have a claim against him for 
house-breaking, '' et non possumus in una causa duas calum- 
nias imputare.** Arising between the existing procedure of 
debt and the delict procedure, it partook of a double charmc* 
ter. It was an advance on the old procedure in that it was 
not wholly executive in character, but only partially so. 
The plaintiff was not required to bring forward his right for 

1 Ubaxi'!. p 141. 

S Ed. LuiL 131. Vidt Btuilvr. G«wert, p. 492. 
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examination ; but the defendant must show how he acquired 
the object. And, if he could not, the course of the plaintiff, 
in primitive times, was simply executive again. The action 
for movables was an extension of the old procedure to meet 
cases of involuntary loss, and a new exterior form through 
which a suit might be introduced for goods in case of a 
denial of possession by the defendant.* As a means of satis- 
fying private right to the property, it was a means of gaining 
possession ; while, at the same time, the plaintiff rested his 
claim on the commission of a theft. The combination of 
the judicial procedure with the old executive forms, distin- 
guished this from purely executive actions, and was doubt- 
less the cause of its persistent vitality. The character of the 
defendant's defence brings it closer to the procedure of proof, 
as we know it to-day. As yet, however, no judgment was 
rendered on the strength of proof offered to the decision of a 
court. The first act of the procedure was extrajudicial ; and 
when the plaintiff seized the thing, he said : " The object is 
mine : it has been stolen from me." The defendant replied : 
" I have bought the object." This claim and counterclaim 
was followed by a promise of the possessor to furnish proof. 
The procedure introduced proof of such a nature that it 
raised questions of material right and ownership, but not as 
the subject of the judgment. The counterclaim of the 
defendant was a negation based on facts which would invali- 
date the claim of the plaintiff. 

Of an executive nature, and possessed by the commodatar, 
the action was not based on the establishment of a material 
right by the plaintiff. To give the owner an action on the 
ground of ownership was not allowed. Therefore the owner, 
who had himself voluntarily parted with the possession of his 
property could not vindicate, simply because the narrow, 
executive character of the procedure did not base vindication 
on the examination of a material right. Although the Ger- 
man conception of possession involved the legal power over 
the thing, it is not to be supposed that when the object 
passed out of the owner's hands voluntarily, he thereby gave 

1 Heutler, Gewere, p. 488 ff. 
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up his ownership; but the old form of the kw gaTe no 
action in the Roman or modern sense. In movables,— 
sheep, horses* cattle, clothing, and slaves, — no legal pro- 
tection of possession, as preparator}* to an action for Ofmer- 
ship, existed. Detention and seisin existed together over 
movables; and detention needed no other legal means of 
protection than was furnished by gaining the object. So the 
action was given to the person most closely affected, not that 
it was a limitation of the action for property, but on the ground 
that in general no action for property was given. And it 
was natural tliat the action should be given, not to the 
owner, living on a (li-^taiit cdtate perhaps, but to the one 
from who:^e po>se>di<^n it was taken. And, in case of sale, 
which, after fuitilinenc on the part of tlie buyer, presented 
the same cor^liciuns as deposit, if A had sold, but not 
delivered, a thing to B, and A then sold and delivered it to 
C, B had no action against C for the return of the object: 
bis action was against A for indemnincation, according to the 
procedure of debt. 

In this division of the procedure, there existed a settled 
judicial rule. govemin.j the action for lost movables. In 
stolen g^ods no possessor could acquire an effectual right 
which could work against the claim of the owner. This 
rule decided on tlie relevancy of the defendant's exceptions, 
and the distribution of proof. The foundation of the suit 
was the unwilling lo>s of the plaintiff; and it was immaterial 
what right the plaintiff had to possession, whether as owner, 
mortgagee, depositor, commodatar, or finder who was looking 
for an owner. An earlier possession was no basis of the 
suit. 

The defendant could raise no plea of honest possession, if 
that possession did not exclude the possibility of a loss to 
the plaintiff against his will. The defence of purchase, gift, 
or finding in his inheriunce was irrelevant if the thing had 
been lost to the plaintiff against his will. The principle 
drawn from German law by some writers, that the relatively 
better title to pos^^ession gave an advantage, was fully denied 
bv the action for lost movables. 
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Then after the claim and counterclaim came the assignment 
of proof. Dr. Laband has here given the best solution of a 
difficult subject. The usual theor}-has been that the defend- 
ant came to the proof with two witnesses by virtue of his po- 
sition as defendant. But Laband shows that an assertion of 
possession by the defendant was irrelevant, and he could not 
on that ground retain the right to prove. So. from a lack of a 
relevant defence on the part of the defendant, the plaintiff 
went to the proof. But if the defendant raised a relevant 
objection, which would destroy the possibility of unwilling 
loss of the plaintiff, he went to the proof. These general 
principles will now be shown in the course of the procedure. 

The vindicatory procedure, from its original twofold char- 
acter, aimed at the recovery of the property, and the imposi- 
tion of a fine for theft. And the presumption was that he 
who possessed the stolen property was the thief, unless he 
could prove otherwise. So rigorous was the principle that 
the finder of cattle, or the one into whose possession they 
had strayed, must give public notice of the fact, even to a 
foe.^ But with this presumption of guilt was connected the 
corresponding right of the accused to the clearing oath, and 
the proof of his innocence, although he must give up the 
property. 

The first steps of the procedure belonged to the individual, 
not to the tribunal. When the owner had lost his property, 
the discovery of the thing and the detection of the thief 
belonged to him; and for this purpose he called on his 
neighbors to aid him in following the trail (yeatigium 
minare), 

iExHELST. YI. 4 : " That every one who hears the call (bannom) 
shoald be ready to aid another iu purBuing the track, and in riding 
with him, as long as he knows the track ; and, after the track has 
failed, always let one man be found where there are many people, as 
well as from a tithing where there are less people, for the riding or 
going, — unless there is need of more, — wherever it is necessary 
and where all choose.*'* 

1 Alfr. Einl 42; cf. Edg. L 4, IV. 8-11 ; ^thelr. m. 5; WiU. L e. 
s Cf. .£thelf t. VI. 6. 
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Every possible assistance Tras to be given to the search ; 
and where the track was doubtful* there the accusation of 
theft rested. 

Edw. IL 4: ^ Alio I wish that every ooe have men ready on his 
land to lead those who wish to search for their property.** 

Edm. in. 6 : ** And it has been decreed, concerning the pnrsnit 
and search of stolen cattle, that the pursuit be carried to the vill 
(villa), and that there be no foristeallum. or any prevention of the 
wsv or of the search. And. if the track cannot be traced out of 
the land. let the accusation be made wherever there is suspicion and 
doubL* ^ 

In the special laws for the city of London, the loser gave 
the pursuit into the hands of the city, if he could not find 
the stolen property himself within three days.* The claim- 
ant ha\ing by these measures found the property, without 
the aid of the court, the first step of the procedure by which 
he seized the property was extrajudicial. 

The An^ffang of the continent was found in Anglo-Saxon 
law, both in the use of words ' and in its usual procedural 
meaning. The claimant formally laid his hand upon the ob- 
ject, and declared it was his own (^Ethelst. II. 9). Its char- 
acter was essentially executive, and in its nature was a speedy 
means of satisfaction, having for its especial object the for- 
cing of the accused to surrender the goods ; and, in the bar- 
barian codes, a fine was imposed for the simple refusal to 

1 Anh. I. 1 (DuoSet.) : "If one follow tht track of itoltn cattie from oo* 
boondarT into toother. let him gire np the trackinf to the men of tht land, or 
let him, throQf h proof, ihow that he followp lawfullr " If tht owner cUla that 
the track if punoed wrong It, the poriaer makct oath, with flrt ooouDvaltjr- 
witoeteet. that the cattle went up !here. 

* ^theltt. VI 9. 1 T : " Alio we command our hlremtn that tTtrr one know 
when he haa hit cattle, and when he doet not have them, with tht witstea of hia 
Btif hbon. and fhow ot tht track, if ht cannot And thtm withio tkrm 4af$i Vt> 
oauae we belieTe manj men art careleie how their cattle nw, htcmoat thtj art 
OTtr-tnutfal in our peace '* Cf. alio 9. | 8 

* The Anglo-SaxoQ equivalentt are - a#f /3i. '-f/S^. attht/Bn, oef Aa^da, ^ff^ 
am0/Bken, and vidgrfUk^n. The Latin ezpmtionf are: dtfirfknidtrt, ptrttptn^ 
mpfrt, imitrapfrt, hut gtoerallj tAr#rnar«. " Manum mittat ad propria " la latd 
in «Cthelft. II. 9. and thowt that it wu the Mme aa in other Gtrmta U«; 
bat WiUiam I. 10. | 2. lavt it wai cuitomarr onlr io Daaiah lav. 
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surrender the object, apart from the fine for theft.* The 
claim of the plaintiff to the property, made at the place 
where the goods were attached, contained in itself an execu- 
tive power of coercion. The reply that he had bought or 
exchanged the object had no value, for no title could be ac- 
quired in stolen property. The accused must surrender the 
goods, or appear before the court with the \'indicator. If he 
surrendered the goods and confessed the theft, he must pay 
the fine to the claimant. Will. I. 45 : " Quod si aliquis rem 
postmodum calumpniatus fuerit, et nee testes habuerit, nee 
warrantum, et rem reddat, et forisfacturam, cui de jure com- 
petit.*' If he claimed his innocence, the plaintiff made a 
fore-oath of his honest intention, to prevent evil-minded men, 
as the following passage states, from making a charge of 
theft against another in order to put his property under 
pledge. 

£dw. L 1, § 5: ''Also we have decreed, if an evil man should 
wish to put the property of another ander pledge by £ilse accusation, 
let him confirm with an oath that he does it not out of fraud, but with 
fnll right, without deceit or craft ; and then let him (defendant) do as 
he can. in case one (plaintifiP) lajs claim to the thing, be it that he 
(defendant) either proves his ownership, or vouches to warranty." 

This oath was to be made with one of five men, who ac- 
companied the claimant. 

^XHELST. y. 2 : '' £t si investigetur pecas in alicujus terram, edu- 
cat terrae dominus vestigimn illud extra terram suam, si possit ; si non 
possit, stet ipsum vestigium pro superfuramentOj si aliquis compelletor 
ibi." * 

^XHELST. II. 9 : ''Si homo pecas aliquod intertiet, nominentor ei 
V vicinorum suomm, et de illis qoinqne perqoirat untim, ^t cum eo 
juretj quod in recto publico manum mittat ad propria.^^ * 

^ Lex Salica, 80 sol ; Lex Baiur., 12 sol ; Lex AUm. 40 toL 
< It is exceedingly interesting to compare the prorisions of the Franldth 
code on this point. Lex Rib. 83, 1 : " Si quis rem cognorerit, mittat manum 
super earn. Et si ille super quem intertiatur, tertiam manum quaerat, tunc in 
praesente ambo conjurare debent cum dextera armata, et cum sinistra ipsam 
rem teneant. Unus juret quod in propriam rem manum mitut et alius juret 
quod ad earn manum trahat, qui ei ipsam rem dedit." 

> In the laws regarding the Dun-Seus, Anh. I. 8, if A attached B's cattle, A 
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From these passages we have no diflScultj in recognizing 
the oath itself. 

AxH. X. 4 : "^ By the Lord* I aocnse not N. either for hatred 
or for envT, or for anlawfol lust of gain ; oor know I aoj thing 
soother : but, a< mv informant to me said, and I mjself in sooth be* 
liere, that he was the thief of mj property.** 

Consistent with the whole spirit of German usage in re- 
gnrd to the oath, it established the honaMei of the claimant, 
and was followed bv the counter-oath of the defendant, who 
thereby asserted his innocence, and showed his intention to 
bring his proof to the court, as follows : — 

Anr. X. .5 : *« By the Lord. I am guiltless, both in deed and couo* 
sel. of the charge of which X. accuses me." 

Then the defendant must give proper pledge for the fur- 
ther course of the procedure : — 

^THELR. II. 8 (Pr.) : '* Si quis deprehendat quod amisit. adrocet 
inde ille. cum quo deprehenditur. unde venerit ei, H mittai in wumum 
€t dot pieffium. quod adducet advocatum suum.*' ^ 

The agramire of the Prankish codes has been shown bj 
Sohm to be the equivalent of the Liitin expression, Jidem 
factre; and so corresponds to the Anglo-Saxon giving of 
**borh/* or pledge. The security given was the horK **de 
judicio sisti/' mentioned above, to cause the matter to be 
brought to the court, **ut placitum illud fiuem habeat/* and 
that the defendant might produce his defence. By putting 
forward a claim to the property, and giving hor\ to present 
bis proof, the defendant prevented the plaintiff from realizing 
immediately. If he did not follow this course, the plaintiff 
gained the property, and the fine for theft (Cn. II. 24, § 1). 
This also acted as a means of fixing the term at which he 

must make oath with flrt others ** qood iu libl attrthst. ticut ti forBtam fah.** 
A law of WlUiam chaofed this oambtr to ••▼•n men. Will. I. 14 : " Et apptl- 
iMor per Tit legalet homines ei nomine Jorablt. quod nee ez odio nsc alia aUqaa 
eaosa hoc ei imponit. nisi tamen at jns suom adipisc^tur " 

> Aah. L 8 : *' Si pecas intertietnr et ultra floreen adrooetur, taae ftmmm •» 
&or4 cW wmdfncrd mieatur, mt fnantum lUmd jimem haUai." Ct tlso WQL L I, iS 

showing the ooiTersal use of thts part of the prooedure. 
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must appear, being usually seven davs,^ and, when a charge 
of fraud could be made, not less than six months. 

The latitude given to the accuser of charging a man with 
theft, and the presumption that the charge was true, natu- 
rallv led to abuses. To counteract this evil, if the accused 
could sho^ that the claim against him was fraudulent, he was 
relieved from any obligation to prove his property : he thus 
presented an exception, which rebutted the plaintiff's claim 
of an unwilling loss, and stopped the procedure. 

Cx. II. 24, § 3 : *' And it does not seem to us right that any one 
should be compelled to prove property when there is testimony of. 
and it can be proved, that there is fraud. And let no one be required 
to prove that property before six months after it was [claimed to be] 
stolen." ' 

The accused, therefore, was not required to prove property 
if he could bring proof of fraud. The term of six months 
is well explained by: 

Hen. 5, § 25 : " Quidam ad repelUnda imperitorum machinamejita, 
et suas rationes praeparandas, et testes confirmandas. et consilia quae- 
renda. annum et sex menses concedi mandaverunt ; quidam annum, in 
quo plurimi concordant, minus vero qnam sex menses non reperi" 

Having now carried the procedure to a point where the 
term was fixed, and the subsequent steps took place before 
the court, it will be necessary to discuss a very wide distinc- 
tion as to the course of the procedure ; resting on the fact 
whether the stolen goods were found by the claimant within 
three days, or after that period. In the first case, according 
to the procedure of the Lex Salica as shown by Sohm, " A 

^ ^thelr. II. 8, § 3: "Si adrocet ultra unam sciram, habeat ttrminum, — i.e., 
ehdomadam." 

' Co. II. 24, § 8 : " Et nobis non ridetur rectum, ut aliquis propiart cogatur, 
ubi testimonium est et cognotci potest, quod ibi hrede sit. Et nemo illud propiare de- 
bent ante sex mensei postquam f uratum est" Cf. Will. I. 46 : " Absonum Tide- 
tur et juri contrarium, ut probatio flat super testes, qui rem calumpniatam 
cognoscunt. nee admittatur probatio ante tenninum statutum, scilicet ti men- 
sem, ex quo furatum fuit quod calumpniaturf" Also Hen. 64, 5 6 Cend): "Et 
nobis non videtur rectum secundum legem, ut aliquis, si propriare relit, compel- 
latur, ubi cognosci potest, quod et testis intersit, saltem ante ri menses po»it 

quam furabitur." 

14 
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(plain tifiF) conducts the procedure ; afttr the third night, it 
is B (defendant) ; while the agramire is made by A ofoiu, or 
1)y B al'jne. One of the two is admitted to act tn judido^ to 
the exclusion of the other ; while, by the agnimirt of B, the 
vindicator has lost his position of attack, likewise, by the 
agrnmirf of A. the possessor loses his position of defence/* 
That is. in the first case, the plaintifiT went to the proof; in 
the second, the defendant. While the explanation of this 
I>osition is neces>;iry. its solution will give a clearer compre- 
hen>iou t>f the procedure. 

This di>tinction in the procedure was peculiar to the Prank- 
ish I.nv. an-l ii«» >imllar provision was known to the Anglo- 
Saxon>. Bu: the term of three davs was familiar to the old 
codes ill ni.mv w.iV't.' In this ca>e. the term of three dars 
wa> >et a> a period wi;hin which the thief was regarded a> 
*' handhablnMide," or "caught in the act."' But the thiefs 
life was not forfeit, as in the case of one caught in the act. 
Sohm'a anrument is ba>ed on : 

Lex Sal. 37 : ** Ille qui per vesugium sequicur re« iuas per terds 
mauu tie be: a^raaiire ... Si vero jam tribiu noctibus exactij qui 
res tuat quaerit eai iuveoerit. Ille apuJ quern inveniuntur si tas €mi$$€ 
aut camhinssf dlxent : ipse liceat ayramirtJ* 

Ai^ramire is the equivalent of fidem factrt; in the first 
passage "/>«'r tercia manu " is, as he shows, equivalent to ••rf* 
tercia manu." J«? meaning " about " or '* concerning,** and 
"tercia manu" the object of the agramire. And SiegeP 
has ^hown that the expression *' tercia manu " undoubtedly 
means the procedure of vindica*ion, which conducts to the 
'' thinl hai.d." Then, by Sohm's showing, the passage should 
read : ** The plaintilT ought to give \ ledge to proceed accord- 
ing to the vindication procedure." And this is unquestion* 
ablv the meaninc:. 

^ The Lrx AlUm givei the burer of ao animal thrtc dart for SToidMMt of 
s tale on account of a ilvt'ect in the thinir told. Cf. alio tht arffia tridmmm \m 
rtffard to land Al*o Alfr. 2: thre« davf of protection in the Mnctutrr fbf 
cnminaU. Cf Cn. II 2S. 

* Ilruvler. ("Jifwore. p 4'^ 

* G««chichte «irf tJeutfrcben GericbttTerfahrens. p ST, C 
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To this case it is possible now to apply the principles 
already laid down as the governing rules of the procedure. 
The foundation of the suit was the unwilling loss of the 
plaintiff, and no exception made by the defendant was rele- 
vant which did not refute this claim. That a thief cauijht 
in the act could not maintain any such exception, it is unnec- 
essarv to state. And onlv when the defendant, as shown 
by Laband, could bring forwaitl a relevant exception was he 
admitted to the proof. Therefore, in a Lack of such a posi- 
tion on the part of the defendant, the plaintiff went to the 
proof. So that the case of agramire by the plaintiff meant 
simply that he went to the proof as was understood in the 
vindication procedure. When the thief was caught, the 
owner ^ received the sfoods, of course. But it is natural and 
reasonable to expect that he who came forward and claimed 
to be the owner should, to prevent fraud, show his bona fides 
bv the oath. It was not to be allowed that anv man claim- 
ing to be owner should be given the goods, unless he had 
indicated his ownership by oath. Such was required in : 

Ine, 17: '*Qui furtivam camem inveoerit occoltatam, $i audeaty 
licet ei inter itare jure] urando quod sua sit.** 

An irresponsible assertion was not allowed even in the 
case of cattle which had strayed away and had been claimed 
by the owner; for the claimant must give pledge to the 
finder to secure him from loss in case anv one else should 
claim the cattle within a year and a day.^ Laband says that 
suits for debt, movables, and immovables in German law 
rested on a rational foundation, and that the distribution of 
the one-sided right of proof was always connected with the 
substantiation of the claim or the objection. In regard to 
this peculiarity of the Lex Salica, Bethmann-Hollweg^ holds 
that the plaintiff promised to make oath \vith three witnesses 
that the lost property was in his possession three days before 
the Anefanff, But to make "per tercia manu agramire** 

1 Will. L 27. « WUl. L 6. 

> Civilproc IV. p. 482. Vide also North American Beriew. Apr. 1874, 
pp. 420, 421. 
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equivalent to ^* agramire ut tercia manu jurat se rem furto 
perdidisse ** is, as Heusler suggests, hardly to be allowed* It 
is to be concluded, then, that this case was but one mani- 
febUition peculiar to the Lex Salica, of the usual lan's govern* 
iiig this procedure. Xext must be treated the course of the 
pit)cedure before the court. 

The Suchsenspiegel required that the plaintiff's claim should 
include both the fact of his unwilling loss of po>sessioQ« and 
that the object belonged to him. It has been strongly 
claimed th;it the ba^is of the action was the ownership of the 
plaintiff. That the claimant must include his light to pos- 
se^'^ion is true : but that this must be ownership could not be 
truf, since the right to bring the action was jriven to the 
comniodatar. or even to a tinder from whom, while waiting 
fur the owner to claim his property, the object had been 
stolen. Of the two requirements, it was the unwilling lots 
of possession which was the essential and only basis of the 
action. Anv assertion of the defendant was relevant which 
excluded the possibility of the object having been lost against 
the will of the plaintiff. If the theory w^re correct that the 
right of property was the sole foundation of the suit, a« 
alleired bv Bruns.* the defendant couM dismiss the action br 
showing that the plaintiff was not the owner, or that a third 
person wa.** the owner. But the sources never allowed this ; 
nor was the plaintiff's right of possession ever a subject of 
contradiction. The emphasis in the old law on the necessity 
of showing the property to be " his " did not mean, there* 
fore, a right of ownership ; but required him to show his 
ri|^ht of possession, chiedy to identify that chattel as the one 
which he had unwillingly lost.^ The Sachsenspiegel required 
that the plaintiff mu>t go to the pn)of. in case the defendant 
raised no counter-objection ; i.e.. when he could not oppose 
the unwilling loss of the plaintiff, and only said he found or 
bought the thing. For in the refusal of the defendant to 
give up the obj*rct, even if he offered no relevant exception* 

> Rechc iWf n««itxe«. p 3r>. AUo rf Sohm. Pn*- li* I^\ Sal. p. M. ttOM S. 
s Lri Sal XXXVII. 17. Ui Rib XXXIII 1. XLVII 1. LVIII. S. LXXIS. 
2 . Lex Burf . LXXXIII 1 . in>l ii»o. U:er, Brunntr S;tiuflcob. c- IM. 
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was contained an opposition to the claim of the plaintiff of a 
loss against his will. And only, as an exception to the rule, 
could the property be awarded to the plaintiff without de- 
manding from him the proof. This has been shown true of 
the finder of stolen flesh in a pre\*ious .irgument. According 
to the Sachsenspiegel, the plaintiff must go to the proof with 
two witnesses who knew the thing to have been in his pos- 
session, who knew of his unwilling loss, and who could 
identify the object. These witnesses could become oath- 
helpers and swear to the plaintiffs credibility. 

To the double claim of the plaintiff, the defendant must, 
to make a full defence, oppose both the return of the object, 
and the charge of illegal possession, to which last a fine was 
attached. The procedure, then, varied accordingly as : 

A. The defendant proved an original title ; e,g,^ the object 
was bom his. 

B. The defendant cleared himself from the fine for theft, but 
gave up the property. 

C. The defendant vouched to warranty. 

(A.) The defendant entered an exception which worked 
against the claim of the plaintiff for return of the goods, as 
well as the assertion of unwilling loss. If he could assert 
facts which, if proved, would rebut the plaintiffs claim, he 
went to the proof ; that is, by proving that the cattle were 
his by birth, or that the object was his by manufacture, he 
maintained a defence which opposed the possibility that it 
was taken from the plaintiff against his will.^ 

£dw. I. 1,5: " And then let him (defendant) do as he can, in case 
one lays claim to the thing, be it that he either prove his ownership or 
vouch to warranty." 

Will. I. 21 : '< And if he (defendant) can prove thai it is of his 
own raising hy three of his neighbors^ so has he cleared himself/* 

^THELST. U. 9 : " £t qui hoc propriare sibi voluerit, nominentor 

^ The Sachsentp. proTidet that the proof should be so framed that, if one had 
alienated an animal born his, and it had strajed back to him, he could not make 
a relerant defence. Nor was manufactm^ a relerant deftoce If the material 
(«^., wool) out of which it was made was stolen. 
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ei XX homioet, et ex illis adfjairat daot, et JuraU^ quod iUud ptau N* 
interttatnm in ptculio mo natum sit^ tine riina|», et stet thet crrea^v <^ 
i.e., hoc jiMJurandum electum, taper xx den.** 

The oath to be sworn b v the defendant is as follows : — 

AxH. X. 3 : *^ Bv the Lont I wau not at rede nor at deed, ooaosel* 
lor nor doer, where were unlawfully le<i awar X * § cattle. Bat 
at I cattle have, to did it come of mr own property, and to it bj folk- 
right mj own pottession is. and mr rearing.** 

The wonls of the o,ath show most conclnsivelv that the 
defence aims chiefly to «lisprove the possibility of the theft 
and unwilling lo^s. ami O'Jtablishes this by the fact of original 
ownership. Thv oaih must be made with two witnesses, 
which is tlie number prp>cnbe<l by ^Ethelstan. and confirmed 
l>y the Sac!isen>T'ifL'el. The case was not that of a plain 
clearincr outh where the accused onlv freed himself from the 
change of theft, as when the accused was onlv the finder. 
That was a matter of simple negation ; but when the de- 
fendant advanced a claim of ownership, co-swearers wert 
also necessar}'.^ At least in Anglo-Saxon law, the simple 
oath * of the defendant alone was not sufficient in proving 
his ownership in the property. The general belief that the 
defendant, as such, went to the proof, is shown to be wrong ; 
he could not prove unless he offered a relevant objection. 
But yet the defendant, as such, had a procedural advantage, 
in that to him was given the power of relutting the plaintiff 
bv a relevant defence. 

But in a case where two men were equally positive of their 
ownership, and each could furnish witnesses, and each partj 
claimed that the object was stolen, who would be awarded 
the r6U of the defendant ? Who would be given the oath 

^ Edw. I. 1. it 3. 4 : " Alto we hart UkewiM decreed. conc«niiag the elate for 
Awnenhip. that he /defendant) ihould bring therefur credible witnettti of It, er 
flod an ttDchoteo oath, if he can. to which the plaiotiif is boaod [to acqoieeot) • 
if he cannot, then let there be named to him ri men of hii neighborhood whm 
he ii r^ident, and let him telect, from thet« ri. ono for an animal or a tbtaif, 
according to ita worth ; and then let there be an incrttae according to the valaa 
of the goo«lt. if more men ihould be present." 

* Anh. I. S ( Don-S«t) : " In caao one orer the bonodary prortt prop«17« 1m 
Butt do it by the ordeal" 
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for proving property, and gain the thing, since the oath was 
uncontestable? In such a case the court decided that he 
who seemed to have the better testimony was allowed the 
advantage of the proof: 

Hexk. 64, § 6: **If certain men desire to prove property in a 
thing in common, and there are witnesses on both sides, and it is 
claimed that it is stolen, he who shall have the better testimonv shall 
be nearer the proof ; and let him alone prove with the broken oath 
that it is his own, and let his witnesses conlirm it with a plain oath." 

But if it were impossible to decide as to which party had 
the better testimonv, the law, as usuallv in German codes, 
gave a presumption in favor of the possessor : 

§ 6 : "If this cannot be done, the possessor shall always be nearer 
[the proof] than the claimant ; and let him have [the oath], or let 
him, if he can, make defence by warranty,^ which goes no farther 
than the fourth vouching/' ' 

And this was the common rule of procedure in real prop- 
erty. Not that possession was a relevant defence in itself, 
but it gave the first power of bringing forward such a 
defence when the claims were equally balanced. This is 
confirmed in speaking of the right of a warrantor to prove 
property : — 

iETHELR. n. 9, § 4 : '^ Etiam inter advocandum. si quis hoc inci- 
piat, nee ultra advocet, si propriare sibi velit, non potest hoc ei jure 
denegatur, si credibile testimonium locum ei accedendi, qxda propria- 
tio propinqxiior semper est possidenti quam repetenti,** 

The defendant by this procedure proved his ownership to 
the property, and thereby rebutted the plaintiff's claim of 
unwilling loss of possession.* 

h. If the defendant could not oppose to the double claim of 
the plaintiff facts which worked wholly against that claim, 
he could adduce facts which would rebut only the charge of 
theft ; and so, not opposing the claim for the return of the 

1 Thorpe Mjt (p. 628) : " Wtrminga is tnppoied bj Somner (note) to b« a 
mistake for ofiMtn^. The whole puMge it obtcure and onlDteUlgible " I Ct 
Edg. I. 4. 

3 The remainder of the law is a repetition of Cn. IL 24. Cf. Henr. 6, f 25. 

s I hare used the term "relevant " to include such defences as would be d» 
nominated in the Common Law, a traverse or txeepttQ, as the case might ba. 



216 THE ANGL0-6AX0X LEGAL PBOCEDUBE. 

goods, he dismissed the action by their surrender. It w&s for 
the purpose of establishing such a defence, that the Anglo* 
Saxon laws so bristle vnth injunctions requiring the presence 
of iritnesses at everv bargain, sale, or exchange ; in order 
that the buyer might repel the charge of theft in receiving 
goods which once may have been stolen, and in which no title 
could be acquired. The chief object of such a defence was 
to vouch in the warrantor ; but this will be reser\'ed for a 
separate division. If the defendant could not show from 
whom he purchased the object, but yet was innocent, he 
could still establish his bona fidi-M by taking the clearing oath, 
as civea in : 

Axn. X. 3 : •• Bv the Lord. I ira* n^t. at re<le nor at deed, coon- 
seller nor doer wht^re were unlairfuilv led atrav X/s cattle. But 
ai I cat lie have, so di<l I lawxullv obtain it ; and as I cattle have, iO 
did he sell it to me who had it to sell.** 

This oath was sworn with oath-helpers, according to the 
value of the fine. 

IxE. 25, f 1 : ** Si quid furtirom intercietur taper mercatorem. et 
hoc coram bonis testibus non emerit, juret secundum trtVam. quod iwe 
ftirii conscita vel coadjutor fuerit in eo» vel emendet XXX VT. toL 
wicae, — ie,, fonsfacturae vel emendation is.** 

The *' secundum witam juret** is explained to mean an 
oath of sixtv hides, or sixtv sol., the usual vita for theft. 

IxE. 53 : ** El jurtt per LX hidat^ quod ea mortua manus vendidii 
ei ; et per hoc jusjurandum iri'to remeneat, et reddatur interciatus do- 
mino suo.** ^ 

A ** twelve-hynde '* man was, however, reckoned the equal 
of six ceorls, and could swear for LX hides. 

Inc. 46 : ** Quando aliquLs incnipatur. quod fortum fccerit vel for* 
tivum aliquid firmareriu tunc debet per LX hidas. -* Le., per Vlktrnd* 
nes abnegnre^ %\ juramento dignus sit.** ' 

This explains the earliest mention of the vindication pro- 

' Cf . Int. 7 : *' Si quia ftirvtor sic ut uxor ejus oetdat hoc ft poeri tui, 
dat witM Lz tol." 
s Cf. In«. 19. 
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cedure (H. & E. 7 and 16), which allowed this defence of 
clearing from the charge of theft, and required the oath of 
hb witnesses, or the wic-reeve. 

Hloth. <& £ad. 16: ^If any Eentish-man buy a chattel in Lun- 
den-wic, let him then have two or three true men to witness, or the 
king 3 wic-reeve. • . « If he cannot [vouch to warranty], let him 
prove at the altar, with one of his witnesses or with the king's wic- 
reeve. that he bought the chattel openly in the wic. with his own 
property ; and then let him [plaintiff] be paid its worth." * 

The reeve, as a "king's geneat," could swear for sixty 
hide:j, or the whole of the fine. 

In the later laws^ the accused must swear the "plain 
oath." 

Will. I. 21, § 1 : " And, if he have neither a warrantor nor a hei- 
melborh, and he has witnesses that he bought it in the king's market, 
and that he knows not his warrantor nor his pledge, neither living nor 
dead, — so let him swear to it with his witnesses, or with a plain oath 
(jur. planum)." 

This "juramentum planum" evidently corresponds to the 
simple oath of the earlier laws, as the following passages 
show : — 

Cx. II. 22 : ^ £t sit omnis credihUU . . . vel juramentum vel orda- 
lium in hundreto, timplici lada ' dignos." 

1 Cf . Ine, 67. 

* But, in the laws of William and Henry,a nominal change in the nomendatura 
waa introduced in regard to oatht. The terms '* Juramentum frangens/'" jura* 
mentum fractum rel obserratum/' and the "juramentum planum " were used. 
The want of the wager of battle in the Anglo-Saxon system of proof caused the 
oath to be especially extended in regard to severity; and hence the "ju- 
ramentum trangens/' which was awarded only for the worst crimes. The same 
reason probably introduced the "juramentum fractum/' sworn "in rerborum 
obserrantiis/' which Schmid says is opposed to the "juramentum planum/' but 
that it cannot be said what difference existed between them. The " Juramen- 
tum planum " seems to correspond to the " simplex Juramentum." Why does 
the "juramentum fractum" not correspond to the "triplex juramentum "1 
Vide H. Bninner, Schwur., p. 398 ; Schmid. p. 617. 

> Schmid. p. 283, Cod. Colb. : " Qui autem conquirere debet simpllcem purga- 
tlonem. simplici sacramento hoc faciat, hoc est ; acdpiat duos et ipse (sit) tertius, 
et sic jumndo adquirat Triplex rero juramen turn sic conqulratur: aodpiat 
quinque et ipse (sit) sextus, et sic Jurando adquirat triplex judicium, aat triples 
juramentum." 
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Will. L 14 : ''If anv one accoses another of theft, and he ii a free 
man, and has ttitruises of his tsgality (si honasfamas hocosqne fnerit), 
then let him pur^ himself with % plain oath {jur, planum)!* 

In this clearing oath the witnesses sirore as to the state* 
ment of the accused in regard to what thev '' have with their 
eres seen, or with their ears heard ; *' but ther ceased to be 
witnesses, if they became compurgators, and swore only to 
their belief in the defendant's assertion. 

The defendant, althoucrh he had now cleared himself of the 
chnnre of theft involved in the accusation, had offered no 
relevant ol.j»»ct:on to the un'.villin*^ loss of the plaintiff. 
There ft »re the plaintiff must go to the proof, and continue 
the procedure. The defendant desired only to clear himself 
of the presumption that he wa.s the thief, rising from the fact 
that the property was found in his possession. 

In conclusion, he who had in his possession by sale, ex- 
change, inheritance, Jcc, an object which had been previously 
stolen, could not set up such a title against the claiming 
owner. If he could not present at the court his warrantor* 
who had sold him the object, he could still clear himself bj 
an oath of his bona H&s. In the earlv law the oath was sworn 
according to the wita of sixty sol. ; but there can hardly have 
been any persistent uniformity in this regard, since the mta 
must often have varied according to the value of the stolen 
goods. In the later law, the oath was denned as a ^*jura- 
nientum simplex,** or '* planum.** After the defendant estab- 
lished his bona fides, the plaintiff went to the proof, and the 
property was surrendered by the defendant. 

€. By vouching to warranty, the defendant did not aim 
at rebutting the claim of unwilling loss suffered by the 
plaintiff; but by introducing his auctor, he was freed from 
the suit and the warrantor was substituted iu his place. Tliat 
such a proceeding was allowed by German law shows, per- 
haps more conclusively than any other argument, that own* 
ership was not the essential characteristic of the procedure* 
nor the basis of the action. In the Ri)man rei vindicatio th# 
defendant could oppose his ownership to the claim of tb# 
plaintiff; and the original defendant remained the chief 
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party to the end of the procedure. It was to prove his 
right of ownership, that he proved his acquisition from 
the auctor. In German law, the defendant withdrew from 
the procedure, if his auctor accepted the obligation of war- 
ranty. The distinction is well expressed by the Lombard 
law : ^' Langobardus semper dat auctorem et numquam stat 
loco auctoris ; Romanus semper stat loco auctoris et numquam 
dat auctorem." It is the purest German law, the established 
procedure of the Sachsenspiegel and later German jurispru- 
dence, as well as that of the Lex Salica, the earliest law 
extant. This earliest code pronded ^ that, if A sold a horse 
to B, and it was attached in B's possession on the ground 
that it was stolen, B summoned A as his warrantor : and to 
the same term, if A wished to escape the charge of theft, he 
must summon his seller, C, as his warrantor ; and this pro- 
cess was continued until the thief was found. And, whoever, 
in the chain of warrantors, refused to appear at the fixed 
term, was held to be the thief unless detained by some lawful 
essoin. And this was the procedure of Anglo-Saxon law 
also. 

The first mention of it is given in 

HoTH. & £ad. 7 : '^ If any man steal cattle from another, and the 
owner afterwards lay daim to it, let him [the defendant] vouch to 
warranty at the king*s hall, if he can ; and let him bring there the 
person who sold or gave it to him. If he cannot, let him give it up, 
and let the owner take possession of it." 

The fundamental rule held that no right of possession 
could be acquired in stolen goods ; nor could the defendant 
show by an acquisition from a seller that the object was his, 
since that gave him no title, and did not rebut the claim of 
unwilling loss of the plaintiff. He produced his auctor, not 
to prove the tradition of the goods, as in our day ; but that 
he might escape the charge, and put it upon his auctor. 
The defendant summoned his auctor to appear at court, and 
he thereby turned the charge of theft from himself to his 
auctor; and gave the object into his possession. If the 

^ Chap. 47. 
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auctor denied any such relation bj oath, the charge fell back 
on the defendant, and he was held gtiiltv.^ The Sachttn* 
Spiegel prescribed that the plainti£f must again repeat the 
formalities of the action, and begin anew against the auctor. 
The auctor now stood in the position of a defendant in the 
action for movables, and had anj of the defences allowed to 
the latter. He could prove his original title to the propertj 
in question, as the defendant might have done. 

^TUELR. IL 9, S 4: ^ Etiam inter sdvocandum. ti qais hoc ind* 
piat, nee ultra advocet^ si propnart itbi c*e/iV, Ron potttt hoc ti den^ 
pan\ §1 creilibile te»timuDium locum ei facbt accidruJi.'* 

Or. more usuallv, he himself vouched in hi* own auctor. 

^incLR. II. S. § 2 : " Si [auctor] recipitt. tunc acquie?at etxxDt 
cum quo fuerat deprehensum. AppeiUt deinccps unr^t rfnen't ft,** 

The vouching proceeded until an exception was raised 
which opposed the unwilling loss of the plaintiff. If the 
auctor proved his propertv, this was a relevant objection, and 
the procedure ended as far as concerned the plaintiff ; if the 
first auctor brousrht in his auctor. the chain of auctors con« 
tinned until a relevant objection was made, or the thief was 
found. The last in the series of auctors. who could not pat 
the charge upon another, must make good his defence, or 
stand convicted of theft. Bv the Anglo-Saxon as well as 
the barbarian laws, the warrantor who refused to appear was 
regarded as the thief; and the defendant, in order rec to 
clear himself.^ must swear with three witnesses that the 
defaulter was really his auctor, and that he had summoned 
him in due form. 

At the court, since the defendant was both under a charge 
for theft, and an obligation to restore the thing, the defend- 
ant. as shown bv the oath, formally placed the object in the 
hands of the auctor. 

AxH. X. 3 : "^ By the Lord, I was not at rede nor at deed, neither 



^ Bt the Lex Ribuaha. tht auctor could fn% himiclf bj oath, and tiMB tbe 
dtftodaot wai h«lJ to b« thitf. 

< «£th«lr. II. 9. f 2 : " Maniftf tct hoc cum ttttibus, li potitt. quod lecie 
adTocac." 
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ooimsellor nor doer, where were onlawfollj led away N.'s cattle. 
But as I cattle have, so did I lawfully obtain it. And as I Touch it 
to warranty, so did he sell it to me into whose hand I now set xL" 

Then the witnesses swore : — 

Cx. 11. 23 : *' £t veritent hoc ipsi testes in fide Dei et donuni sui, 
quod ei in vero testimonio sint, sicut oculis superviderint et auribus 
superaudierint, quod recte hoc adquisiviu" 

If a series of auctors appeared, the object passed from 
hand to hand, followHn^ in an inverse order the wav bv which 
it had come to the present possessor.^ 

In case the warrantor, B, was dead, the defendant vouched 
in the tomb of B, by swearing with an oath of sixty hides, 
the usual clearing oath for theft, that B sold the slave to 
him when alive.- Then having cleared himself of theft, he 
surrendered the object to the plaintiff. The charge of theft 
now lay on the dead warrantor ; but, as showing the regular 
succession of the heir to the same position, and the legal 
persona of the devisor, if B left an heir, C, C could take up 
the procedure as B would have done. 

IxE, 53 : ^ Si tunc sciat, quis mortui pecuniam heredltavit [defend- 
ant] appelUt in ipsam pecuniam, et roget ipsam manum, ut hoc capi- 
tale quietum ei faciat, vel ostendat, quod nunquam ipsius mortal 
pecunia fuit.*' 

^THELR. II. 9, § 2 : '' Si mortuum hominem advocet si non ha- 
beat heredes. qui purgent eum. manifestet hoc cum testibus, si possit. 
quod recte advocet, et id per se purget. Tunc erit mortuus in ccdpa, 
nisi amicos habeat, qui eum mundificent, sieui idem facerst^ si posset 
et vtveret, 

§ 3 : ^ Si time amicos habeat, qui audeant hoc facere, time deficit 
advocation sicut iUe viveret ac negaret. £t habeatk"* furti reus ille, qui 
in manibus habet, quia semper est negatio fortior quam affirmatio." 

Laband has shown from the Sachsenspiegel that the heir 
was not the third possessor, but that he continued the pos- 
session of the original receiver. Sachsensp. II. 60, § 2 : ^^ If 
the tenant of the lord die, hie heir steps into his plaee^ and 
pays * from the property ' that which he should. If the lord 

1 Lex Rib. 72, 1 : " De manu Id manum ambolare debet, usque dum ad earn 
manum reniat quae eum (i.€., the slare) inlicito ordine rendldit rel furarit" 
> Ine, 58. 
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aUo die, likewise the maQ gives hLs rent to whom the property 
tilUn as he had promised to the lord.** ^ 

This has been already discussed, and it would seem that the 
Auglo-SaxoD laws just quoted make the position so clear that 
it would hanlly need more than the statement But so high 
an authority as Suhm,* in his ^^ Procedure of the Sulic Law/* 
has declared that acquisition by inheritance was a relevant 
defence in the action for movables, and that it worked like 
the proof of "' title to property.** He claims, with Stobbe« 
that the Germau inheritance formed a '* particular suc- 
cession,** in which tlie heir stood a step after the de- 
visor. a:ul uut a ** universal succession/* as existed in the 
Roman law, in which the heir stood in the plac< of the 
deceased. Bat the passage of the Salic Law ^ on which he 
grounds this defence required that the defendant should 
prove that he found the object in question in the possession 
of his devisor, and then show how it came into the possession 
of his devisor. But from the laws above quoted, from the 
passage of the Sachsenspiegel, and the discussion above on 
the rule ffdnJ uahre ffniJ, it results that the heir occupied 
in the procedure exactly the $ame U^jal pouition which the 
devisor would have taken, were he alive ; and the inheritor 
acquired only those rights over the thing which the devisor 
had before him. And that this is the conclusion to be drawn 
from the expression of the law above in which, if the defendant 
knew the heir of his warrantor, he vouched in the '• property 
of the deceased.** is without doubt. Then the heir, like any 
auctor, must. accordin.j: to the passage quoted by Sohm, 
prove how the object became property of his densor, if he 
would retain possession ; i.^. he might prove his devisor's orig- 
inal proiluction. and then it would work as a relevant excep- 
tion for his own possession against the plaintiff. Or« as any 

1 Cf. Co. II. T2 : " Ec ubi bon<U. i.r. paterfamiUai. oian*«rit tint comptl- 
UtioiM tt caiuiu{)itta. tiat uxor tt pucri in eoJem »in« quvrela. £t li coa^ 
p^Uatua io vita tua in aiiquo fuvrat. mpnmdfnnt Kfrtdra €iu», ticui i/t»t dtbfr^, ai 
rirvrvf. * P. T2, and d. 1. 

' C lOl : " Debvt ille. tupcr quern mtrrciatur. trei te*(:rconia mictert quod 
la alod* patnt hoc iDTeDttftct. ft altera trea tctttmuDia. quaater pat«r ■««• rw 
ipaaa iovcaU»et. 
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auctor, he could deny by oath that the property, or the de- 
\'isor's legal persona^ was under the obligation of warranty ; 
I.e., in the usual expression, he did not "accept/* and then 
the imputation of theft recoiled on the original defendant. 
And there is no reason to suppose that the heir could not vouch 
in a warrantor for the object ; but rather a presumption that 
he could, from the passage of the Lex Salica given above. But 
this could not often happen ; since, if the devisor was dead, it 
would be difficult also to find the warrantor. But the rule 
that no title could be acquired in stolen property, no matter 
how far it had gone from hand to hand, and the full rigor of 
the vouchincj existed even in this case bv the showinsT of 
Sohm's own passage. For if he could not have shown how 
the object came into the hands of his de\'isor, i.e.^ if he 
could not vouch in the devisor's warrantor, according to the 
usual rules of this procedure, he lost the object, but was 
freed from the charge of theft. 

Then it is to be concluded that the claim of inheritance 
was not a relevant defence, and did not act as a title to own- 
ership ; but that the heir stood, in regard to the procedure, 
in the same position as his devisor. 

The Sachsenspiegel and later German law required the 
plaintiff to follow the warrantor to his court, except over the 
sea ; and that the object should be presented at the court of 
the warrantor. This was also the practice in the earlier 
Anglo-Saxon law, but was changed by JBchelred, who directed 
the warrantor to appear at the court where the object was 
first attached. Although formerly the vouching went as far 
as the thu*d warrantor at the place (forum) of the Anrfang^ 
and then the plaintiff followed the warrantor, .£thelred 
required the whole chain of warrantors to appear at the 
court of the defendant, as was the rule in the Lex Salica. 

JEthelk. n. 9 (Fr.) : << Aliquando fuit, quod ter advocandum erat, 
ubi prius aliquid interciabatur, et deinceps eundum com adyocante, 
quocuDque advocaret. Undo consolerint sapientes, quod m§liu$ eratf 
ut saltern advocaretur ubi deprehendebcUur, doaec innotesceret, in quo 
stare yellet, De forte impotens homo longius et diutius pro sue labora* 
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Tttf et ut rezetur magis, qui injoita oonqaiaitnm hftbeAt in minibai #1 
minui qui juste proMqaltur.'* ' 

And DO subsequent law ^ changed this provision. 

After the warrantor was summoned he was allowed the 
usual term ^ of one week in which to make his appearance at 
court, if he lived in the next shire ; and an additional week 
for each shire farther distant, ^thelr. II. d. § 3: **Si advo- 
cet ultra unam 8ciram« habeat terminum, i.e. ehdomadam ; si 
advocet ultra duas sciras habeat duas septimanas de termino. 
£t ad quot sciras cennabit, toddem habeat septimanas de ter* 
mino ; — et venoU \0>i primitH$ fait interoiatu$.*^ 

The old law required that warranty should go on until the 
person was fi>iuid who could make no defence, and was« 
therefore, the thief; or until one was found who produced a 
relevant objection. But the severity of the old law was 
limited as to the numl>er of warrantors by: 

Cx. II. 24. $ 2 : ^ Si tescimooium habeat. sicut praediximns, ttme 
liceat iode ter advocan\ et quarta vice proprietur aut reddatur #i, cnjue 
erit.^ 

If by the third warrantor the exception was not estab- 
lished, the defendant was cleared from the theft, and gave up 
the object. But it is hardly to be supposed that the third 
warrantor was held to be the thief. This is confirmed by : 

Henr. 64. § G : ^ Aut ille. si potest, werminga [warranty] resistat, 
fuae ultra ttrtiam victm non procediL" ^ 

In the earlv law ^ a slave could not be vouched in as a 

m 

I Cf. EJw. I. 1. f I. 

> Henr. 67. S 4 : ** 2>t com aliqao Inrtatum fit. nndt evlpfttvi dt, IM nietm 
•ft cAUMiu tractah. ct ibi purgetur. ▼•! ibi fordid«tur." 

) T!.e LtfX Sali' a 17^ gare the warrantor forty or cightj oighu, accorrliDf 
at he Hrei this fvle or herond the Lere and the CarbonarU Fortft. Th« Lts 
Rtbuara gare f^ureen. fortj, and eighty nighta refpeccively. accordiaf aa be 
livei withm or wirL .ui the " Jucatum." or outtiJe the kingdom. 

* Cilb : " Quol %i teicef habucnt. quale* fupra diximuf uuaraatam (A) vooff, 
et ille Tocatat /Dt. rocet aliiun (C^ fi poteit. et tcrtiuf <Ci adhne tertiwn (D), 
ai potefc. et tertiui luum £M:if t, li valet ; quod fi noa vaUt. rtddatvr si qaod 
Jofte habere debet. " 

• Ine. 47. 
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warrantor, as having sold him goods ; but this was permitted 
by -^thelstan,^ and confirmed by Henry .^ 

After this examination of the plaintiffs position in the 
procedure of warranty in relation to his defendant and war- 
rantors, aiming at the discovery of the thief and the estab- 
lishment of an objection, the original defendant should now 
be considered in his relation to the warrantor. It is now 
easy to understand the necessity of having borh and witnesses 
at every transfer of property, as directed in : 

iBxHELR. I. 3 : '< And let no man either buy or exchange, unless 
he have borh and witness." 

The peculiarities of the action for movables made the 
presence of witnesses indispensable, in order to pro\"ide for 
the case that a stolen object had been sold. And this ac- 
counts for the large number of directions in the laws con- 
cerning witnesses, and the great precautions required for the 
publicity of all chattels brought into a village, and the 
finding of cattle.^ The witnesses served not only to prove 
that the defendant vouched in the right warrantor — 

^THELR. 11. 9, § 2 : ^< . . . manifestet hoc cum testibus, si posset, 
quod recte advocet." 

— and so escaped the theft; but they also served as the 
witnesses of the action for indemnification against the 
warrantor, in which the defendant was plaintiff in the action 
based upon the borh given by the seller, and which followed 
the procedure for debt, as previously described. And then, 
if the first warrantor was a bona fide purchaser, he had a like 
action against his own warrantor, until the thief was found. 

The later Saxon sources vary greatly as to the length of 
time of unconcealed possession, which would act as a suit* 
able defence; but they all agree that such possession for 
some period gave a right of defence, mention being made of 
six weeks, and of a year and a day. Perhaps nothing showa 

1 iEthelst n. 24. 

^ Henr. 48. Sic potest ei warrantni esse, qai in lerritio lao Mt 
< Hloth. & Ead. 16 ; Ine, 25; Aifr. & 6. 4 ; Edw. L 1 ; Edg. lY. S 11 ; iEthtir 
m. 6 ; Cn. n. 28, 24 ; Ed. Conf. 22 ; WiU. I. 46, lU. 10. 

16 
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better the freedom from Roman influences enjoyed bj Anglo* 
Saxon law than the fact that no such period existed. It was, 
however, set by : 

Will. I. 6 : " Si quis areriam emns recollegerit, rel rem qaam* 
cunque inrenerit. denunciet illud per tres partes risneti rillis prozi- 
mis, ut sint in testimonium inventi. Quod si quis reneriu rem q( 
tuam clamant, dec radium et plegios. quod eam judicio sistet, Ji qui$ 
infm anmun et diem eandum lequiiUriL et suum recipiaU** 

Unconcealed pos5es>ion for a rear and a day was then held 
to be a defence bv William. 

In conclusion, it is cleaily seen that, in the procedure of 
movabltrs. the action for stolen goods stood 0[>poscd to the 
action for the retuni of a movable which passed out of the 
owner's hands with his consent. The action for lost prop- 
erty belonged to the depositee, (B), if the goods were 
stolen from him. and not to the owner (A), according to the 
rule H'vvl tcahre ffiUid ; but if A had lost possession of 
the pronertv aeainst his will, in an%' war, whether his cattle 
had strsiyed, or been stolen, he had the action against any 
possessor. Xor was this to be distinguished as a real action* 
as some writers hold. From its origin in the delict proce* 
dure, this action was rather an action of theft than one 
aiming at the recovery of the object. And it was this union 
of both objects, giving i: a double character* which caused 
the claim of the plaintiff, based on the unwilling loss of the 
property, to be most emphasized, although the claim also 
included a demand for the return of the property. The 
extrajudicial act of the Afu/anj consisted in the assertion of 
a formal claim to the property by laying hold with the hand« 
followed by rendering the fore oath of bona JiJe$ by the 
plaintiff; if the defendant refused to give up the object. La 
raised the following procedure before the court, after having 
given a pleil^re to make his defence. If he could not make 
any defence, he lost the oiject, and paid a fine. It was a 
Mettled princij'le that no ri^ht could be acquired by any 
possessor in an object prenously stolen. The defendanl 
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oould (1) make a full and relevant defence against both the 
charge of theft, and the return of the object, by proving the 
property to be his own by original acquisition. (2) By giv- 
ing the clearing oath, he purged himself of the charge of 
theft only ; but as yet having made no relevant exception to 
the chief charge of the suit, the plaintiff went to the proof, 
and gained the property. (3) By vouching to warranty, the 
defendant accomplished the same object as in (2) ; but, know- 
ing who his seller was, he withdrew and brought the auctor 
into his place in the procedure. (4) William allowed un- 
concealed possession for a year and a day as a defence. 

V. 

In comparison with movables, immovables very naturally 
presented great procedural similarities, and also very marked 
differences, arising from theii* peculiar nature, and from legal 
development. Private property in land was not recognized 
in the earliest German period, since land belonged as property 
in partnership to the community, each partner having rights 
of use in wood, field, and arable. But when property in 
land was recognized, the previous conditions of its holding 
naturally exercised an influence on the land procedure ; the 
action in regard to land, therefore, belonged originally to the 
community ; and every alienation must have taken place in 
the court of the community, or, instead of that, before a 
chosen number of witnesses as representatives of the folk 
community. But when a new form of property arose, and 
contests sprang up concerning the rights of individuals over 
that property, such disputes would naturally have been reg- 
ulated by the forms of law already existing. This could not 
be otherwise, however narrow the existing procedure was in 
its examination into the material rights of the contesting 
parties. 

Cn. n. 24 (Pr.) : << £t nemo aliqnid emat super nn denariomm 
valens, mobile vtl immobile, nisi habeat credibile testimcniam nil 
bominom, sit in dvitata sit exftra civiutem." 
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But although* from their preponderating importance as 
property, and the powerful interests thereby affected, im* 
movables did not continue to be regulated by the laws of 
the narrow* executive sy:»tem which admitted no questions of 
justice and material right, yet their procedure was closely 
connected with the principles of law already known con* 
ceming movables, and was shaped by them: and only from 
this starting-point is to be sought a proper con^^eption of the 
various elements of change and progres<( afterwards intio* 
duced. In unwritten law, the judges easily applied to land 
the only known rule** of property*, until this want in the laws 
was su{»plifd. 

Yet theif were essential differences exi<tin'^ in the pro- 
cedures of ni«»vaMfs anrl immovables. 1. When property 
was given in trust, a difference existed in regard to the 
admission of the owner*s action. If the trustee lost or alien* 
ated a movable, the owner could not proceed against tht 
thinl possessor, as already shown. These limitations of Um 
action for movables in regard to the right of the owner, aroM 
from the narrow character of the old law : * but in real prop* 
ertv thev did not obtain. If a vassal conveved real estate to 
a third party, the owner could have an action against the 
third party for recovery. 

2. And a similar difference existed in regard to porchase, 
which was but one form of deposit, if the contract had beeii 
fulfilled on one side. If A had purchased a movable of B, 
it has been shown that if B, failing to deliver the object to 
A. sold and delivered it to a third party, C. A had no actioo 
against C for the return of the object. But if the seller nf 
real estate, before delivery or investiture, again alienated 
and delivered the same property with investiture to a third 
party, the buyer still had an action against the third partf* 
and could obtain possession. 

3. In the action for movables, apart from the case whort 
the defendant was bound by an obligation ex contractu tat 
the return of the property, he could only be held to aoawor, 

1 HtQiler. Gew«re. Eican. II . pp I8T-.V>2. Tht chief authoritlst 
Id tht procedure of real propenj are LAbaod, Btualtr, mod Soha. 
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if the plaintiff had advanced a claim of loss against his will ; 
for it was noc necessary that he should show the justice 
of his possession, since no question of material right was 
examined. In land procedure the defendant was required to 
make answer, without its being asked how the plaintiff was 
deprived of his property. 

These characteristics of the procedure of movables have 
been shown to arise from the peculiar origin and limited 
structure of the old executive law of proof; while these 
marked differences in the land procedure stamp it as the 
production of a later time, when closer attention was given 
to establish the material rights of the contestants. For the 
procedure of movables was less perfect than that of land in 
regard to the judgment and means of proof. These differ- 
ences point to the rise and development of the procedure 
after land became property. 

Land must be looked to for the element which raised the 
procedure from the limited system to a more extended view 
of private right in property. From the very limited actions 
of debt of the earliest time, through the better system of the 
movable actions, one is brought by the action of immovables 
nearer to the more perfect system of to-day. It is through 
the procedure for land that a break was made with the nar- 
rower conditions of the old law, and that questions of right 
were decided on wider principles of justice, and opened to 
larger influences of jurisprudence. The procedure for movables 
had its origin in the old executive period ; but the action for 
real property, ha\'ing arisen at a time when property in real 
estate was finally recognized, when documents were admitted 
as proof, and when the need of a wider procedure was pressing, 
was as a consequence freed from the narrowing influences 
which shaped the action for movables, and was based more 
nearly on an examination of material right. The rule Sand 
wahre Rand resulted from the conceptions of the old law ; 
and found no application in land. On the founding of estates 
on conquered ground, and especially on the rise of large gifts 
to the Church, and other circumstances of that time, the old 
procedure was of course inadequate. No causae cognitio being 
allowed, a buyer of real estate under the old procedure would 
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have bad but the action aruing from the formal promiao 
(contract) against the seller alone, and not the action for de* 
liver}- of possession against a third possessor. But this did 
not happen. A remarkable revolution in the procedure took 
place, by which the old executive system was brought under 
tiie direction of the court, and followed more nearly a judg- 
ment on pruof.^ It has been pointed out that the Lex Salica 
marked the close of the old executive period, and remained 
as the only monument of that otherwise pr^lii^toric time ; and 
Sohm hud explained - that the Lex Ribuaria ia the working over 
of the Lcx Salica to adapt it to the new order of things. It 
wa> then in the time oi the Austrasian ki:i,'. ChiUlebert IL, 
in the eiiil i»f the sixth centiir}', that thi» turniii'^-poiut was 
fuund in the develupiuent of the German procedure. The 
Lex Ribuaiia gave a new character to the procedure* es- 
pecially by the introduction of documents as proof which 
were whoUv unknown to the old law. Written documents 
were largely introduced through the influence of the Roman 
church, and became the strongest and most natural means 
of proof. This was the innovation which gave an additional 
impetus to the legal development of the land procedure, and 
aided the >eparation from the narrowness of the old law; while 
the latter, by the corresponding lack of such means of proof« 
remained unexpanded. The Lex Ribuaria regulated the 
framing of the documents for transactions concerning Und« 
and their employment ; and introduced documenur}' proof in 
its perfected form. 

Lex. Rib. 50. J S : ** Si qaiA interpellatus chartam prae manibos 
hahuerit. nulla ei malo online invasio requiratur. quia dum interpell^ 
tur. respondeat ad interrogationii. et tine tangano lo<}uatiir et dicst : 
Non malu onliiie, sed per teatamentum hoc leneo." ' 

> Heutlcr. G«*were. p 407. fT « Z«?it*chr. R^htiff V. SM. ff. 

) Meiche'.Ti^k. Nn l'."J* " Pater W«fr'>ni portionem «uaro ad S Corbiniuraa 
trmili-iic. un-le et cl.Arta» iniiliuonit riui m pmefrnte «ttui«ruDt.*' Mnraiorl. 
Ant;q I 4'.*>. " Hatnro. •«•! n<>Q cmtn lekCvm. eo quiJ e< c« cartnta, qvaUtvr 
in..M qu"r.-!Ani nr.pran>I. rv« !«?!•:" M 'num. hitt. p^tr t.'hartantm X . p. 71: 
"Nun c«>ntra Irfrcm. q':;.i caruU flrmitatii prr man:l*i« haWmui " Balas. 
C^pit .\pp No. 'J* " Ti-neo per charta* ieiribua facta t. quai fvcit ElJ^btrtv^" 
VauMtt«. Uiit d« Laagut^uc, I. No ^!} . " Bttiovo, quia M:ri|iti 
kabtu." 
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Not that the appeal to the oath and the use of witnesses 
were laid aside ; but the document was not only a more 
serviceable, but also as good a means of proof as these. The 
contents of the document supplied the defence which was 
hitherto incumbent on the defendant, and which required a 
showing of his derived or original acquisition by his warran- 
tor or witnesses. Documentary proof was given by all the 
early German codes, which stood in the period later than 
the executive, such as those of the Allemanians, Bavarians, 
Burgundians, Lombards, and Visigoths. And, in England, 
documents could have been used onlv after writini? had been 
introduced by Augustine, late in the sixth century ; in fact, 
the earliest charters of the Anglo-Saxons belong to the sev- 
enth centurv. 

Heusler ^ has explained that fartlier progress in the legal de- 
velopment arose from the confusion of ideas in the German 
mind between documents as a means of proof, and as the act- 
ual groimd of acquisition. It was as possible for the plaintiff 
as for the defendant to make use of documents, and two docu- 
ments thus were opposed to each other, as in the case of "duo 
testamenta regum de una re."^ Here the folk-laws^ per- 
mitted the plaintiff's document not onlv to destroy the 
efficacy of the one produced by the defendant, but also to 
establish the plaintiff's own effective right. In the old one- 
sided form of proof by warrantors or witnesses, if the defend- 
ant did not establish his right, he gave up the property ; but 
the question of the plaintiff's right was not brought into the 
procedure.* But now the document of the plaintiff not only 
confuted the right of the defendant, but was in itself the 

' Gewere, pp. 406-500. 

« Lex Rib. Tit. 60, § 7. 

' L. Alam. Cloth. 1. 1 : " Per cartam finnitatem faciat et snper altare ponat, 
et proprietas de ipsis rebus ad ipsam ecclesiam in perpetuum permaneat." Cf. 
L Baiuv. 1. 1. Cloth. 19 : ** Ut res Ecclesiae de laicii absque carta nallut prae* 
sumat possidere/' &c. Cf. Ed. Luit. 22, 54. L. Burg. Add. XIL 1 : " Si quii 
agnim . . . comparaverit. jubemus et si non habuerit cartam . . . pretiuxn 
perdat." Cf. 48. 2, and 51. 1. 

^ The plaintiff's claim is shown in this formula : " Male ordine et ii^juste coo 
tra legem detines, mitte mihi responsum, pone rationem." 
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establishment of a ground of acquisition, and the plaintiflTe 
right. This being the interpretation of a document, it was 
but natural that the plaintiff would claim this advantage as 
proof of his right ^ as well as the defendant, for a protecrioa 
of his right. As a buyer, or receiver of a gift, was secured 
against attack by the document (^* Haec donatio ut firmior 
sit, cartam scribere jussi **), so not only the buyer would use 
the documents in bringing an action against a third party, but 
ai>o the receiver of a gift would do so in an action against an 
heir of the donor who had denied the gift. In such cases 
where the defendant or pUintiff might produce documents* 
the whole weij:h: fell on the question whether the formal and 
material chart'i was tenable or not. Here it is to be seen 
that rinally the old one->ided prooe<lure. in which no caH$a4 
coyniti'j was allowed, gave way to a contradictory procedure 
which involved the examination of the plaintiff's right. An 
interesting case of this period is given where both parties 
held documents from the same person;^ but the defendant 
called in the auctor, only to vindicate the legality of the 
document ('* testamentum defendere debet.** L. Rib. 59, 6). 
But the Lex Ribuaria (60) required one who did not acquire 
by documents to secure to himself the proof by procuring 
witnesses. Then as long as these men lived, or their memoiy 
remained, they performed the same service as documents.' 
The point has now been reached where the contradictory 
procedure has finally parted with the executive^ 

A question may have arisen as to the reason for the absence 



i VaitMtte, I. No 8S " Re«. quat Petruf «t uxor fiu tndidtnmc p«r ij 
•chpturam. injutte retioe! " Bouquet. Script IX. p. 706: "lUi qu«t Blifardis 
per tcnpturain eccle*ie Jonavenit. Geneiiuf ioTAtit." 

> Vai»ftrcte. I. No 8^ . '* The monAiterr of St. Johaami. at Carcaa*oant« 
plaintiff, ti Durii^eld. ilirfeodaot. Diub claimed certain gooda oodtr chartOTi 
of the tame teller, Petruf- The latter ihould act at warrantor to dofcodaat, 
but faid. " Ip«ain K-ripturam e ir^ fea. ted legibut earn auctoricart noa pOMm, 
quu ego et uxor tnva antra tradtdimuf ref per tcnpturam donatiooit ad jam di^ 
tarn cafam Dei" 

> Cf. Trova. Co.1 Dip Longob. V. No. T^S. 

* It If altn an intereiting fact that in Eoirland tho ** inquititio per 
and therebr the F.nglith jurr. arote {n>m that clatt oi tbt Angio-^aaoa 
Nonaan proof, communitj-witntrtiet, which were chiedj uied ia rtgvd lo 
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of an assertion of property in German pleading. It is clearly 
seen that the cause, as regards movables, existed in the condi- 
tions of the old law, which separated the idea of protection in 
possession, from any consideration of the right over the thing. 
Detention and seisin ^ existed together over movables ; ^ and 
the owner did not have the action against a third hand, as 
was expressed by the rule ffand wahre Hand. There was no 
decision as to the question of possession preparatory to a pro- 
cedure in regard to ownership. But this did not hold of 
land. In the German land procedure seisin was contested 
by both parties sometimes, not with any effect upon the legal 
title, but only to gain the rdle of the defendant in the proof. 
The legal question, whether of inheritance, gift, ic, was 
alwavs examined. And the right of him who had a real 
title in land gave him an action against any third acquirer. 
This shows the wide difference which existed between the 
conception of movables and of land, and the consequent dif- 
ferences in the pleading. 

Although the German conception of ownership in land 
approached the Roman dominium in an absolute right to the 
thing, yet in other respects the two ideas were essentially 
different. The German allowed a division of the right of 
possession in such a manner, and with such a combination of 
real and personal rights as was not possible in the Roman 
jurisprudence. As posseisio was the correlative of Roman 
dominium^ so was seisin related to German ownership.' It is 
not necessary to follow the reasoning by which it has been 
indisputably proved that the seisin of the Germans was not 
for land, as it was for movables, the actual physical deten- 
tion; but that it included the employment of the revenue 
and fruits of the land. The Roman conception of po$$e$$to 
did not stop with the physical power over a corporeal thing, 
but gave the word a judicial meaning by assuming the exist- 
ence of possession in the absence of physical detention, and 

^ I thall ate the word "leUiD" ai the eqoiTtlent of tb« G«nzuui woH 
" Gewere." 

< HeuBler, Gewere, p. 92. 
* Heosler, p. 06. 
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by excluding possession in spite of actual phjTsical power 
over the property. How did seisin compare with this? 
German law came somewhat near this conception when the 
owner, although giving up naked detention and allowing 
another to cultivate the land, still retained seisin ; and some* 
times it denied seisin to the one in physical possession. But 
seisin, maniuiting it$elf in the use of the proiti of the land^ i« 
the judicial po>:iession of the German law, analogous to the 
Roman ponefsio. They were, of course, not synonymous, 
but seidin occupied the same position in German, which 
pos$cuio occupivd in Roman law ; and as the judicial po$$t$iio 
16 tlie only one r*^c«"'gnized hy law as giving a claim to legal 
protectiun. so. with the Germans, seisin was the only legally 
recojj'uized po>a»c*5ion. 

But R<'»man law in its judicial possession united actual 
power over the thing with the animui domini. If the proprie- 
tor gave up the usufruct, the usufructuary was not regarded 
as the po?se»sor ; and no delegated possession, existing by 
the side of the owner's possession, could exist. Yet just as 
the Germans defined seisin as possession united with actual 
use, so also the Romans, in the Twelve Tables, spoke of pos- 
session as u$us ; but the Germans held more firmlv to the idea 
than the Romans. The 8ei:»in of movables was entirelv lost 
by loan or deposit, and in case of loss by theft the borrower 
onlv had the action aeainst the thief for recoverv. The 
seisin of immovables was widened, and the Germans carried 
to its full consequences the identification of use and seisin ; 
they recognized the usufructuary as the only possessor, in* 
stead of the owner, and conceived the possibility of varioui 
seisin in ca»e of various uses of the same thing. The seisin 
of the user did not absorb that of the proprietor, but existed 
side by siile with it, and caused a dinsiun of the possession. 

Seisin of movables only existed when one had them in his 
house or on his estate, so that he could ai any time have 
actual influen<:e over them, and exclude the influence of 
another. But in land, he had the sei>in who drew revenue 
from the estate : and so seisin was not lo!>t by lease. The lord, 
as well as the vassal himself, had seisin of land given to tht 
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vassal in return for specified services ; while the latter, who 
again granted the land out of his possession for a fixed 
rent, did not lose his seisin. If a contest arose between the 
vassal and lord for the possession of property, he only had 
the seisin who exercised the derived right ; but in a contest 
with a third person, not thus bound, the sei:»in belonged to 
the first holder, who had transferred the possession. The 
seisin, or legal possession, of the German law, can then be 
defined as the actual exercise of a right of possession,^ 
whether this existed in the immediate physical detention, or 
in the riirht to the revenue. 

As has been stated in the procedure of movables, the actions 
of German law were larsjelv based on contract. In recrard to 
land, the contract for an object settled in specie conveyed a 
real title, without transfer of possession, as soon as one party 
had fulfilled his part. From this point of view, Sohm has 
firet given a rational explanation of traditio and investitura. 
Traditio was a contract, like venditio or donatio^ and on the 
payment of the earnest-money, or arrha, ownership arose ; while 
investitura was but the execution and accomplishment of the 
acquisition of ownership. Since the beginning of the sixth 
century, traditio appeared only as a contract (venditio, donatio, 
concambium) ; while the church, to whom gifts were almost 
solely made, looked to it that this acquisition of ownership 
was made through documents, and should be thereby capable 
of proof at any future time. Investiture has only been men- 
tioned since the eighth century in Frankish documents ; and 
a document has never since been received as conveying investi- 
ture. A writing to be sure was received ; but this " notitia " 
or ** breve " was only in the manner of an appendix to the con- 
tract document, and without signatures. The documents with 
which parties came forward in the procedure to establish owner- 
ship were always contracts, and tiie fulfilment of their right 
(investiture) was adjudged on these. He who had gained a 
real title by traditio was, by investiture, placed in the enjoy- 
ment of seisin. The acquirement of possession (investiture) 
was sometimes an advantage in regard to the distribution of 

^ With this, cf . Sohm, Ehetch. p. 86, and p. 87, note 28. 
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proof; but it possessed no importance wbateyer in respeet 
of the right of the parties. Then tradition but not investi- 
ture, was the legal transaction of the German law ; and the 
formalities which developed in the ginng of possession in 
real estate had their origin in the fact that German law 
united to the formal requisites actual acquirement of posses- 
sion.^ The '* book *' of the Anglo-Saxon sources was the 
contract or document by which ownership was gained. Srm* 
bolical forms of transfer were probably customary in the early 
Anglo-Saxon period, but there are few traces of them.' A 
strikincrlv clear itroof of the effectiveness of the traJitio exists 
in the face th.it the whole importance was attached to the 
drawing up of the documents, and their delivery. Investi- 
ture, then, was nut a title to the land, but merelv a ** modus 
acquirendi *' for gaiiiin'^ a more complete ownership. 

In the procedure of debt and movables, the claim of the 
plaintiff was clearly distinguished from the exceptions of 
the defendant ; but in land this was not always possible* 
There are ca^es. of course, in which the claimant asked for a 
change in the existing relations, and sought the co-operatioo 
of the court, as when a buyer claimed surrender of purchased 
real estate. Here the line between claim and objection can 
be clearly drawn. But there are cases in which a partj 
simply asked the recognition of a right, in whose practice b* 
is. or claims that he is, in order to make defence against an- 
other's attack, or insure himself against such claims in xhm 
future. Here the judgment was not a condemnation, but th« 
sanctioning of a hitherto doubtful right ; and it was decreed 
that he who was awarded the legal possession should keep 

> Tbt mo«t e9«ential •I«>ment of iDTettirurr wti known on the contintQt u 
** Aoflattuog " Sohni. opfw»ftinff LahAnd and Heufler. hat fbown thif to bt tlw 
•41U1 Talent of rtit^atto, or a renunciation of p<Mtettion by a formal caatiof of 
the itraw. "Per ffitucam te exitum dicere" wa» named " exfettucatio." or 
*' warpttio." and in'licared the «ct Thif wat performed ^r the leller. and «m 
necettarr to the buyer, that he mi^ht acquire poetestion in a legal lento teelaia, 
or gewere). AyJI*niuny occurred not onlr in catet of tale, etc . but when 01 
•bip wat trantferreil bj a decifton of court; which proved it tobta 
not of ownenhip. hut merelr of po«te9iion. 

' Schmi<l. Glott p. 637. al«o tajt that the ancient runic Urt:en «ofo nnif 
oaod in tbt allain of common Uf«. Hdlt tmpn, p 101. 
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the propertr, and exercise all rights over it. Such an exam- 
ple is found in Charter CLXXXVI. (App. No. 8) : -Athene, 
when about to dispose of his lands by will, was opposed, and, 
on application to the court, he received an affirmation of his 
right. The objection might have been raised on the basis 
of: 

Alfr. 41 : "The man who has boc-land. and which his kindred 
left him. then ordain we that he must not eire it from his * maejrburg/ 
if there be writinji or witness that it was forbidden bv those men who 
at first acquired it, and bv those who gave it to him. that he should do 
50 : and then let that be declared in the presence of the king and of 
the bishop, before his kinsmen." 

Therefore, in such a procedure, which admitted a double 
claim. — we might say, two plaintiffs. — the consequences of 
contumacy befell the plaintiff as well as the defendant ; for 
its object was the admission of one claim, and the establish- 
ment of peace. In the Roman vindication, the non-possess- 
ing owner was the plaintiff, and the possessing non-owner 
the defendant. But, in the GeiTnan procedure, one or both 
the parties claimed the property through seisin ; and it was 
accidental whether the real possessor sued or was sued, al- 
though, since the possessor as a rule had no motive in begin- 
ning the suit, he was usually the defendant. 

The rule for the distribution of proof has been formulated 
by Homeyer and Planck as follows: He who appealed to 
seisin had the precedence in the right to prove his assertion ; 
and, ** jjenerallv from the differences of the assertions con- 
ceming the Getvere. one party gained a better right to the 
proof." ^ And so, when both parties asserted a like seisin, 
the best title decided.* But there are manv cases in which 
the one who did not have the seisin undoubtedly acquired the 
right of proof, and gained the suit by raising a claim by 
which the possessor was forced to surrender. This shows 
that it was insufficient to appeal to the seisin as a decision 
of the right of proof. In opposition to this theory, which 
is held by most German writers, Hanel* and others assert 

^ Homeyer, Sachienip. II. 2, p. 618. 

> Planck, Zeitscbr. f. D. R. X. p. 284 ff > Beweisf ji. p. 182 ff. 



2S8 THE AXGLO-SAXOK LEGAL PROCEDUBflL 

that the claim of a stronger right gave the right of proving ; 
and that, in a claim of an equally strong right by both par^ 
ties, the seisin decided. Laband has pointed out that, if 
'^stronger right** means* in the abstract s^ense, more legal 
power than any other right, as that ownership is a stronger 
right than loan or annuity ; that loan is a stroni^er right than 
inheritance, lea>e, ic, — then the position hanlly needs refu- 
tation. For it was one of the undoubted points of German 
law that, the right of proof was given to the holder of prop- 
erty by luan, and n«a to the plaintiff who asserted ownei-ship. 
But if it mean that an examination was mside in each case as 
to whidi party hrmght forwanl the ri^ht, stronger *• in 
revjanl to the aL-nuil relations and the le^.\l '-jue^tions ai»pli- 
cable tliereto," the rule was partly true. It i> true ?«» far as 
it assigned the proof to that assertion wliieh was rthvtnt for 
the decision of the contest according to the actual situation 
of the case ; but it is not true that in all ca$ei that party 
gained the proof, and therefore the decision on which the 
procedure hung, by raising the assertion of a stronger right. 
No rule can be laid down by which the weiglit and impor- 
tance of an assertion could be abstractlv established. Cases 
are given in winch the fact of possession was decisive ; and, 
also, cases in which the sei>in of one partv vielJed before the 
right of the other. Wiiether the one or the other went to 
the proof depended on the kind of claim, and the manner in 
which it was a-Ivanced by the non-poss*-sM)r. The latter'* 
sim{-Ie claim to the legal possession acted only as an opposi- 
tion to the assertion of a right of possession by the actual 
possessor.* If one of two i>arties laid claim to the property 
as his own, the other must prove his right of pos!»es8ion, no 
matter what rijiit of posse'^sion he advanced. It T*"as not 
how he came into p«»s?e-sion, but by what right he exercised 
it. If the plaintiff made a positive a>sertion, which would 
break the seisin of the possessor, he mu>t prove this; and 
such an assertion was decisive. 

Seisin did not, then, unconditionally give the right of 
proof; nor if both parties claimed the >ame title did the 

' Cf. «£tbcir. II. 9. 1 3. " Quia itrnp^r tit oe^auo funior qium 
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seisin give one the precedence. But its important meaning 
in the procedure lay in the fact that without it the claimant 
who wished to acquire the right of proof was forced to sub- 
stantiate his claim bv a verv different process from that 
which he would have followed had he enjo)-ed seisin.^ Seisin 
was not the central point on which the law of proof hung ; 
but there were suits about seisin which followed the common 
principles of German law. The Roman system laid the 
burden of proof on the plaintiff; but the German, on the 
defendant. If the plaintiff asserted no facts by which 
the ricrlit of the defendant could be attacked, the defendant 
swore to his right, and the case ended there. Where the 
simple assertion of one stood opposed to the assertion of the 
other, the seisin of the defendant gave him an advantage in 
the proof. Heusler has formulated the rule for the distribu- 
tion of proof in actions for land as follows : By means of his 
possession the defendant rebutted the claim by an oath to 
his right, so long as his right was not, on the part of the 
plaintiff, assailed by a fact which overcame it. If this oc- 
curred, and the plaintiff proved his claim, the defendant was 
only freed by opposing to the plaintiff's claim a proof of his 
superior right. Seisin, then, had only a negative value in that 
it freed one in possession from a proof of his right as long as 
an effectual right was not advanced by the plaintiff. In 
German ^ as in Roman ^ law, the position of the possessor 
was advantageous ; and the general principle of both laws, 
" melior est conditio possidentis," is the same as that in : — 

Ethelr. II. 9. § 4 : ^' Propriatio propinquior semper est possidenti 
quam repeienti." 

But it can be seen how little seisin acted as a proof of 
material right. In movables, as well as immovables, seisin 

1 Laband, p. 172. 

2 '* Cum ambae partes nullum testem habere professae sunt, Judicatum est, 
ut adrocatus, qui ipaam habebat vtstituram, dlceret juratus/' &c. Heusler, Ge* 
were, p. 87. 

* " Commodum possidendi in eo est, quod etiamsi res eius non sit qui possi* 
det, si modo actor non potuerit suam esse probare, remanet sue loco posses* 
sio." Just, de interd. IV. 15, § 4. 
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had DO effect on the decision as to material right. But wbOa 
there were no legal means for the protection of possetsion 
over movables, this was not true of land. There are ex* 
amples where the suit was begun by a possessory claim, in 
order to gain the advantages in the suit that would be given 
by possession. Yet often the defendant did not answer the 
claim of possession, but proceetled at once to show his own 
legal title, or the detect in the plaintiff'^. This went to the 
proof because it was a relevant objection, and rendered a 
decision on the sei>in useless. There was, then, a legal pro- 
tection of pos<«:»ssion over land, but oidy to give the possessor 
th«f defence in the petitory claim : but in German law there 
was n«> marki'd distiin:ti«»n between the po»ise?s*»ry and peti- 
torv claim'' inv.ilved in the action. 

It will now be pos>il>le to lay down the rules for the 
distribution of proof.^ Neither sei>in nor the ** stronger 
right ** always decided the right of proof. If the plaintiff 
asserted his own right, and denied the defendant's po^^ses^ion. 
the latter was simply requix-ed to prove his right to posses- 
sion, no matter what right of possession the plaintiff claimed. 
But if, from the questions involved, the plaintiff advanced 
a claim which would invalidate the right of the defendant, — 
whether by contract, or ownership, by an abstractly greater 
or less right, it mattered not, — he went to the proof. Yet 
the defendant had the proof, if he could advance a rvfe- 
vint objection, according to the special relations of each case 
in question. 

In regard to a chissification of suits for land, much confu* 
sion has prevailed from a belief that there was no settled 
basis of division. It is true that suits for land contained 
very largely an element of equity ; but a basis of di\-ision is 
to be found in the giving of proof. There are, on the one 
hand, cases in which, from the claim raised against the pos- 
sessor, he came to the proof of his right of possession : and, 
on the other hand, cases in which a claim was established for 
the legal !>urrender of the land, which claim went to the proof. 
In the former class, the aim was to defend and secure the 

1 Ub«nl. pp l^VWITl 
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possession in which the party was, or from which he had 
been illegally ousted ; in the latter, to bring the possessor to 
surrender the land. From the peculiar character of the Ger- 
man judgment, the award of proof to either party practically 
amounted to a decision of the case ; so that the above division 
is really one to be sustained by examples, showing in what 
cases Anglo-Saxon law allowed one party to retain the present 
state of possession, and in what cases the other party could 
Ifain possession. In the first class, the claim of the non-pos- 
sessor was not a matter of discussion and proof; but the pro- 
cedure was concerned onlv with the establishment of the real 
state of possession, and the right of the possessor to it. In the 
second class, the right claimed by the possessor was not a 
question of discussion : but the claim of the non-possessor, who 
demanded surrender, was alone subject to decision. Accord- 
ingly, without using the terms in the sense of the canon law, 
these divisions will be desisfnated as : — 

(A) Judicia retinendae vel recuperandae possessionis.^ 

(B) Judicia adipiscendae possessionis. 

The judgment was not concerned with the fact as to which 
party was in actual possession, but to which the possession 
legally belonged ; and the right of possession was definitely 
adjudged to one of the two parties. So by this division it 
matters not whether a party was in possession or not, or 
what right of possession was claimed by the parties, be it 
ownership, or a derived right, of a real, or personal character. 
The first class (A) admits of two subdivisions : — 
(rt) When one party was admitted to be in actual pos- 
session. 

^ Vide Laband, p. 174. cf Bracton, 103, a: "Earum qnae lont in rem, quae- 
dam proditae sunt super ipsa postestiontf et quaedam super ipsa proprietate ; est 
enim possessio rei, et proprietas." Glan. lib. 18, c. 1: "Placita de rtdo — 
placita super seisinit," Fleta, lib. 4, c. 1 : " Est jus potieuionii et juMprvprittatii." 
The historical connection between Anglo-Saxon juriiprudence and the English 
Common Law is manifest in this classification. The action brought in the 
Anglo-Saxon procedure for land is the equivalent of the real action of the 
English law, which was brought for the specific recovery of lands, tenements, 
or hereditaments. But, "again in [English] real actions there ia a diTision 
between those founded on the seisin or posstssion, and thoae founded on the 
property or the right" Stephen on Pleading, p. 89. 

16 
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(&) When both parties churned the actual exercise of 
possessioD. 

The second class (B) admits of three : — 

(a) Tlie plaintifiTs claim, after the manner of a personal 
action, ol»liged the possessor to a surrender; e,ff.^ as in 
contract. 

('0 The possessor's right was disputetl. because his auctor 
was not capable of passinj; possession to him. 

C<?) The plaintiff claimed a right of inheritance superior to 
that of the possessor. 

A (-1^ In this procfJnre the nuTe assertion uf the plaintiff 
in itself, without substantiation, of a right to the pO'^^essilm of 
the pron»-rry was sufiScient to introdu»f the procedure. And 
the defe!uLi:it muat answer such a claim, or expose himself to 
the conse<iuenoes of contura»icy. But to such a claim, accom- 
panied with no farther substantiation, the defendant, without 
proving his means of accjuisition, received the oath on simply 
replying that he had a right to the possession. The proce- 
dure aimed directlv at the estaMi'ihment of the rightful 
possession ; and in this case seisin brought the advantages of 
the one-sidc<l means of proof, in that the defendant simply 
swore to the right which he exercised. 

Charter CCXIX. (App. Xo. 11) furnishes an example of 
this procedure. The bishop of Worcester, Ixfing seised of 
certain rights of pasture at Sutton, was annoyed by attempts 
of the shire-officials to encroach on these rights, and brought 
his complaint before the Witan. Here the ealdorman main- 
tained the claim on behalf of the shire. 

** Then said the bishop and the chapter's counsellors that 
they did not confess more to them [the bailiffs] than as it 
was administered in ^Ethelbald's dav.** 

The simple claim of the ealdorman stood opposed to the 
simple denial of the bishop, who upheld his claim to *• two- 
thirds of the w(kk1 and the ma^t.** The advantages of seiain 
appeared in that the case was ended by giving to the bishop 
the proof of his right by oath. 

'*Then Archbishop Wulfred and all the Witan decreed that 
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the bishop and chapter might declare on oath that it was bo 
administered In JEthelhald' s day^ and that he claimed no 
more." 

This was tlie judgment ; and then the bishop bound himself 
by formal contract to the plaintiff for the perfonnance of the 
proof at a fix^.d term. After thirty days, the oath was given 
by the defendant as he had promised. This is a good case, 
not onlv as sliowinor the rej^ular course of a suit at German 
law, and the office of the judgment and proof; but also, that 
the claim of the plaintiff was not made a subject of contra- 
diction, but t])at the defendant simply rebutted tlie claim by 
an oath to hi> i iglit of possession. 

Another example of the same procedure is given in Charter 
DCCLV. (A;>;». No. 2S). Eadwine. the plaintiff, claimed 
certain lands of his mother, Eanwene, — probably on the 
ground that thcv belonged to his inheritance. The defence 
was made by Thurkil White, her legal representative. A 
proceeding was adopted, which points to the use of appari- 
tors, as in the Saxon law of the continent, by choosing men 
to ride to Eanwene and hear her defence. To the simple 
claim to the land, Eanwene " said that she had no land that 
belonged to him in any way." As in many cases, the full 
course of the procedure is wanting. The remainder of the 
charter is occupied solely with an account of the nuncupative 
will. But since Eanwene was allowed to devise all her 
property, including the lands in dispute, it is easy to see that 
Thurkil White undoubtedly made oath for Eanwene, as 
defendant, to her right of possession ; and that the men de- 
spatched by the court were " witness to this " as declared in 
his oath. 

But although simple demand and simple denial were suffi- 
cient to decide the course of the procedure, yet they were 
not the sole elements. After the denial of the defendant, 
the plaintiff might then judge that he could advance a claim 
which could not be opposed by the defendant ; and then the 
suit would pass under division B. But the claim of the 
plaintiff might contain an assertion of right to the land, 
which, although unsubstantiated, implied a superior right 
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and 80« to make a rekvant objection, the defendant 
required to show such a right of possession as would be a 
just defence. In Charter CIV, (App. No. 2), Catwal »old 
l.uul to Wintnin, but did not deliver to him the ori^nal 
charter with the description and signatures which be had 
received, grantinc: a new one instead. The monaster\' of 
Catwal suh.sec[uently brought suit against that of Wintran 
for the land. The plaintiiTs claimed the land by nrtue of 
the original charters which they still held, knowing that 
bv the drath of the witnesses to the sale b».-twi-en Catwal 
and \Vinti;ui they ini-ht present a better title lu the laud. 
Tii-r. the drc:-i<Mi :\vK have been on the teuabilitv of the 

m 

clutrters. The pi»^>i.->^«»rs were allowed the proof by oath, 
siii«;e their charter w.in not effective: proof l»y oath serving 
the purpose of the document. But this was effected by extra* 
judicial compromise. •• in part money being given, and in part 
an oath added in evidence." This last mu>t have been given 
by the ilefendantd as ^-xplained. While the claim to poftsession 
meant only an as>ertion opposed to the actual fact of pot* 
ses>ion, the claim t<» 2"'*5»»s>ion on higher ground"* forced the 
defendant to show that his right was superior. Tiie law here 
broke down : and frotn the justice and equity of the case vrtkM 
it to be decided whether the defemlant's objection was rele- 
vant, and whether tlie plaintiff's claim was such in strength 
as to preclude the [troof to the other. In thi* case, the right 
to the lantl resulting from retention of the original charter 
and description was opposed to the a>sertion of a f'*>na tih 
sale : and such a decision would have implied an examination 
of material ri^^hr. w!;ich was unknown to the rigorous con* 
ditions of the old law. 

It has bf-n el>ewliere shown in this volume that com* 
prrmiises were frequent ; but these proceeding's were always 
conducted after the ni.iiiui-r of the regular, le'^sil procedure. 
Such a ca>r i> that t»f Charter CCCXXVIII. i Aj>p. No. 17), 
where *Eth»'lni cl.iiin»*d thf lantl of Helm^tan. The defend* 
ant avernd that -.E:li»'lthrith, wh«) had r**c»*iv.-d the land as 
her mornini:-.:il't fr'-m h»*r husband, sold it to o^\vulf in full 
right, anti that he held it from Oswulf. The plaintiff had 
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asserted no facts which invalidated this, and the oath was 
awarded to the defendant.^ 

So in this procedure when one party was in undisputed 
possession, and the plaintiff simply contested this right with- 
out substantiation, the defendant proved his right by an oath. 
In the Saxon law of the continent, he went to the oath with 
six others of the same circle of land-possession. But if the 
assertion of the claimant implied a better right to the posses- 
sion, no defence was relevant but a proof of his own superior 
right by the defendant. 

A. (i.) In this procedure each party might demand that 
the other should not obtain the seisin, and might wish to 
prove his own right of possession and to be protected therein. 
But neither would desire to show that the other's acqui- 
sition of possession was ineffectual, since each denied that 
the other was possessed. Two parties, indeed, might appeal 
to seisin of the same propert)' ; since the possession of land, 
from its nature, did not imply the necessary exclusion of 
nil influence by another person over the thing possessed. 
With movables where seisin and detention coexisted, the 
case was different. Two persons might both claim the actual 
seisin of a strip of border-land between two estates, or a part 
of the meadow or wood-lot, and unhesitatingly swear to his 
actual enjoyment of possession with a sincere belief in his 
right. Or, again, one party might have claimed that he 
was forcibly dispossessed, and so both parties might claim 
seisin. The rule in these cases was simply that, after one of 
the claims to seisin had been set aside as illegal, the proce- 
dure resolved itself into the case described in the preceding 
division. This division, then, is concerned with the manner 
in which such a result was brought about. Not that there 
was a separate division of possessory and petitory suits, for 
in German procedure these are but parts of the same suit. 
The decision of the question to whom the seisin belonged 

^ A notice of Charters CCLVI. (App. No. 14) and CCXVUL (App. No. 9), 
which properly belong to this dirision, hat been referred to the lultject of i» 
heritance, B. (c), p. 257. 
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was part of an unfinished judgment, which simply pointed 
out who should receive the advantages of possession in the 
subsequent stages of the procedure. There are cases,' how- 
ever, in which the possessory claim was decided in favor of 
one party, and then the petiton* in favor of the other ; but 
the sole object of a special proof of possession was the settle* 
ment of the roles of the parties to the proce<lure. 

In regard to forcible dispossession, it has be**n established* 
as a general principle of German law, that tlii^ did not give to 
the forcible holder the advantages of seisin. u!i hough he was 
in the actual exeni<e of the right. Tran>f«T of possession 
(resignatio*^ wa-* acomranied by the formalit:*- of investiture : 
and investiture wa^^ necessarv for the e>tai>li-lmient of full 
legal poss»-^sion. Then* fore, a possession f«ii'iiMy acquired 
would not have the force of seisin. A gooil illustration of 
this procedure is found in Charter DCXCIII. ( App, Xo. 22). 
iElfric had exchanged land, under proper witness of Arch* 
bishop Sigeric, BNhop Ordbyrht, and other-*, with Wynflaed. 
The right of Wynflaed was evident ; for "Archbishop Sigerie 
sent his evidence thereto, and Bishop Ordbyrht his.** No 
separation of the possessory from the petitory claim 
made ; but. on the general rule a)x>ve noted, Wynflaed 
held to have the seisin, and the procedure now went on 
without division to the petitorj- claim. " Then Wynflaed 
was instructed that she must prove it her property." Sh« 
then proceeded to estaMish her right of p'tssession, as in 
A (d), — ** so she produced her proof of ownership,** and would 
have given the oath had a compromise not been effected ; and 
rent would have been awarded her, as having been lawfully 
seised of the land, for the time durine which she had been 
illegally deprived of its use and fruits.' So, in forcible dia> 
possession, if the plaintiff would establish his right, be moat 
substantiate his claim, as if he were not in actual possession. 

The earliest law did not make any definite separation 
between possessory and petitory claims ; ' and it hat been 
remarked how often we find the oldest forms persisting in the 
Anglo-Saxon law. Indeetl, this separation seems sometinuM 

1 Bciultr. G«vtre. pp. 76. 7T. < Vide Chaner CCXX. (App. 90b 10). 
I V. 15«UuBAaa UoUwtg Civil procttt, p. 6ii. 
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not to have been comprehended, in a sense that a previous 
decision must be reached on the question of possession. But 
it cannot be assumed, from the absence of a clear account of 
each step of the procedure, that such a di:>tinction was un- 
known to Anglo-Saxon law ; for the charters were often vague 
and general on legal points, and only aimed at presenting the 
results of litigation. In Charter CLXIV. (App. No, 5), 
Bynna seized lands belonging to the church of Worcester. 
In cases of forcible dispossession, the one displaced was nearer 
the proof; and the Bishop of Worcester therefore " confirmed 
these things with the witness of the charters which -Sthel- 
bald before granted to his predecessors." The dispossession 
gave him the role of defendant in the proof. 

Another striking example of this procedure is found in 
Charter MCCLXXXVIII. (App. Xo. 21). The claimant, 
Leofsunu, on the ground that the land belonged to his wife 
from a grant to her former husband, forcibly seized posses- 
sion. As usual, he was not considered as ha\'ing seisin ; but 
the claim to possession led to the establishment of his oppo* 
nent's right of possession. The judgment awarded the proof 
to Archbishop Dunstan, who proceeded to show a testamen- 
tary right from the owner, -3Elfeh. The Archbishop himself 
swore to his right to the land by will ; and he enforced this 
by use of a large number of community-witnesses, who also 
swore as to the assertion contained in their principars oath. 
" And there were many more, a thousand men, who gave the 
oath.'* Other examples of this procedure are found in 
Charters MXXXIV. (App. No. 12), CCXLV. (App. No. 
13), and in the trial on Penenden Heath (App. No. 81). 

In other cases where both parties claimed seisin, one might 
overcome the other^s assertion by establishing an older pos- 
session ; but, if these claims were evenly balanced, one might 
claim a right of possession such as ownership. If, however, 
both could advance such a right, recourse would be had to 
the manner of acquisition of their right, and hereditary right 
overcame purchase. Real, uncontested possession gave the 
right to prove the title to possession ; and this must be set- 
tled first. That such questions could not alwap be safely 
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turn, as iu the case of a mortgage for security of a Umsu 
was naturally wider than the corre:sponding division of 
movables. It would include the case of a lessor or pledgeor, 
suing for return of land after the lapse of the lease or pledge ; 
or of an owner suing on the death of a life-annuitant. But 
in all cases the procedure was the same, and depended largely 
on the same principles already known in similar cases for 
movables. Suit could be brought by the plaintiff or plaintiff's 
heir against the present possessor, and the former need not 
state his real rii^ht, but simply claim that he granted the land 
to the defentlant under fixed and obli.:ator%- terms for return. 
But it Usually apr>».Mred what right wa> cLtimed by the plaintiff. 
The defendant mi;;ht raise a relevant objection by proving his 
ownership in t!ie property ; or claiming that, although he held 
the land as pledge, the time of return had not yet arrived. If 
no such defence could be made, the plaintiff, in case no docu- 
ments existed, went to the proof of his assertion with the oath. 
Anglo-Saxon law gives a clear instance of this procedure in 
Charter CCCCXCIX (App. No. IS). Eadgifu brought suit 
against Goda for the return of lands which her father had 
pledged to him as security for a loan of thirty pounds. Upon 
claim and answer being made, it appeared that the plaintiff 
averred the payment of the thirty pounds by her father before 
his death, which Goda denied. Here, as in the procedure of 
movables, when the procedure hinged on an act of the claimant* 
a denial on the part of the defendant only forced the former to 
a proof of the asserted act.* Then the judgment was decreed 
by the Wiun ^' that Eadgifu should cleanse her father's hand bj 
[an oath of J as much value [namely, thirty pounds].** And this 
oath having been rendered, the property was restored to her. 
This class includes those cases wherein lands which an 
individual held of the grantor, and not of the kingt* were 
forfeited by the commission of a crime to the grantor* who 
had an action for their recovery against any holder. These 

> Cr. fiipra. p. 201. 

* Co. II V'i " AnJ whoever Joet a deed of oatUwr^. Itt tht kisf have 
power of the frith AoJ if be hare boc-land. let that be forfeited iato tbt Uif's 
hand*; be he man of whatever mao he ma/ " Cf. mtpra, tbt ^ooUdoot la 
another etaaj, pp- 66, 66- 
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crimes by which land was forfeited were, usually, theft* 
adultery, rebellion, or cowardice in the service of his lord. 

Such a right was claimed in Charter CCCXXVIII. (App« 
No. 17), bv the writer of the document acrainst Helmstan, 
who had committed theft. The legal rule of reversion to the 
grantor in such cases was undoubtedly true, as shown by : — 

Cn. II. 78 : " Let him forfeit all that he owns, and his own life ; 
and let the lord seize his possessions and his land, wliich he previously 
gave him ; and if he have boc-land, let that pass into the hands of 
the king." » 

This rule was the basis of the plaintiffs claim, which 
worked as a personal claim for the suiTender of the land. 
The plaintiff cited the corresponding case of (^nllaf. in which 
the working of the rule seemed to have been unquestioned. 
" And Ordlaf took possession of his land because it was his 
grant that he occupied, and he [Helmstan] could not forfeit his 
[Ordlafs land to the king].'' And likewise - I took posses- 
sion of my land." The procedure might take two directions, 
according to the character of the defence. If the defendant 
claimed ownership in the property, the asserti* >n of fief-right 
by the plaintiff was but simple opposition to the existing 
conditions, and the possessor would have tlie right to the 
proof. But if it was admitted by the defendant that he had 
only such a right to the property as had been irranted him by 
the plaintiff, then the crime and its consequences were the 
special aim of the procedure. The plaintiff then set forward 
most clearly and minutely the acts of the defendant by which 
he claimed restitution of the land, and a right to dispose of it 
to another : — 

*< Thereupon, after this, about a year and a half, or I know not 
whether two years after, he stole the ontended oxen at Fonthill, by 
which he was altogether mined, and drove to Cytlid. and there one 
surprised him, and his spereman followed up the fugitive's tracks. 
When he fled, then a bramble cut him over the face. When he 
wished to deny, then one said to him that, as a proof. Eanulf Peneard- 
ing then came upon him, who was sheriff, and seized all the property 

^ Vide alio Charter MCCLXXXVm (App. No. 21) and tupra, p. 111. 



252 THE A^GLO'SA2L0S LEGAL PBOCEDCBE. 

thiU he [Helmstan] owned at TUbarj. I aiked him why he did to; 
he said that he [Helmstan] was a thief, and his propertj was adjudged 
to the king, because he was a king's man.** 

Stress was put upon even* detail connected with the crime 
aa an evidence that such had been committed. And bv thLi 
claim he would establish bis right to tlie land. In tliis con* 
tingency, the defence was either negative or positive. 1. The 
defendant might absolutely deny having committed the act ; 
and bv the usual rules, us in criminal cases, he would ;ro to 
the cleariiiix-o.ith and prove his iimocence. 2. Or if the de- 
fendant raised po^itive ar^sertions, from which his innocence 
resulted, he hail advanced .i relevant i»l»jec:i«»n. and accord- 
ingly Went tii the proof hinidelf. In the pre>ent case, the 
defendant e\i>lcnilv eould not have made either defence, and 
the plain rif should have full right to his land. 

This division includes all other cases which had oo crim- 
inal character, but which arose from acts that caused % 
reversion to the grantor. A disregard of the obligations 
arising from contract, such as injury to the property, refusal 
to perform ser^'ices, or pay the revenues, created conditions 
under which an action could be brought for a surrender of 
the land. And the positive assertion of such a claim gave 
the proof to the plaintiff, unless the defendant could oppose 
to it some relevant objection. 

B. (5.) The plaintiSf might also force the possessor to 
surrender by di>puting the right of the defendant's auctor 
to convey the land in question. The way taken by the 
property could be followed back, as in the pursuit of stolen 
movables, until the man was reached who bv the alienation 
injured the xi^lits of the plaintiff; and by proof of this the 
plaintiff destroyed all right of the defending possessor to 
retain the laud. To this rule the Charter of Ely (App. 
Xo. 3o) is directly opposed, and its forgerj* would therefore 
be be^t provt;d by this fact. It is also in opposition to other 
clear and well-authenticatetl charters, and to the knoirn 
principles of German procedure. 

In Charter DCCCCXXIX. (App. Xo. 25) the Church of 
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Rochester held lands which, it seemed, could not be alien- 
ated from the church, — a condition probably in the conveyance 
of the original charter from the giver. On the accession of 
Bishop Godwine, he found that lands at Snodland, of which 
he had the original charters, had been alienated, and were 
now in the possession of Leofwine. The plaintiff then laid 
claim to the land " that was formerly alienated from the 
church,*' on the above grounds of a limitation and injury to 
his risrhts bv the unauthorized and illeral sale to Leofwine. 
To this positive claim, the defendant could offer no relevant 
defence. Although he showed his bona fide possession by the 
deeds of alienation from his auctor, yet this was no refutation 
of the assertion of an illegal transfer by the auctor proved by 
the production of the documents. The bishop would have 
received the land ; but in reconciliation Leofwine was granted 
a life-occupancy. 

Charter DCCCXCVIIL (App. Xo. 27) gives a clearer 
example of the procedure, and at the same time a negative 
proof of the non-existence in Anglo-Saxon law of any legal 
udiicapio. No mention of the " praescriptio triginta anno- 
rum " of the continent is made in the cases where it would 
have been most natural ; and the onlv reference to it is in 
a charter^ recording the decree of a church-council in regard 
to a right of refection. Moreover, Charter CCLVL (App. 
No. 14) gives an instance of contested real estate, in which 
thirty-four years had passed since the previous attack by the 
same plaintiff, without the slightest hint of any influence 
arising from prescription. There is certainly no evidence to 
prove its existence in Anglo-Saxon law, but every reason to 
believe the contrary. Admittedly of Roman origin, it existed 
in those German codes which had been exposed to Roman 
inflnence . yet, even though issue must be taken with histo- 
rians of reputation on this point, it is certain that no effect 
whatever of any Roman influence can be found in Anglo- 
Saxon polity. 

This charter (No. 27), first mentioned, declares that Leo&ie 
sold and conveyed lands to -^thelstan under the king's leave, 

1 CLXXXIV. (App. No. 7). 
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and the witness of the whole Witan* with full and undisputed 
right ; and that a charter was given to ^thelstan. Then the 
plaintiff!, Wulfstan, claimed possession from JEtheUtan, on the 
ground that the defendant's auctor was not capable of alien* 
ating the land. Xt> perio<l of time is mentioned as ser\'ing to 
protect the defendant in his position of bona fide purchaser, 
although the suit was brought '' after many years/* The 
court first pas>ed judgment on the justice of the defendant's 
acquisition, and declared his right to be good. But this was 
no relevant <lefence to a claim assertini; the iuabilitv of his 
auctor to alienate, however well the convevauce was made. 
The plaiuriff a«ivaneed a positive assertion not met by the 
defence. ILivlnj: shown his own right, the defendant with* 
drew from die { iMcedure. and then had an action for indem* 
nincation a.:alna: the auctor, Leofric. As in the procedure 
for movables, the case now stood between the plaintiff, 
Wulfatan. and the auctor. Leofric, as a new defendant. The 
substance of ^Vulf^:an's right is not given, but seems to have 
been a claim sucli as would have resulted in his going to the 
proof, and iraininv: a decision against Leofric ; for a settlement 
was made by the friends of the parties satisfactory to the 
plaintiff. WuhVtan now granted a clear title of the land to 
Leofric, who then conveved the land anew to ^thelstan 
*' clear and uncontested.** It would be difficult to find a 
clearer statement of the principles of this procedure than in 
this case. an<i <'ne contirmed by the known principles of the 
Sachseus[<ie^el and other German laws. Po&session, if from 
an unauthorized grantor, was not legal pos^edsion, and had 
no protection ex^ejit that of indemnity against the grantor. 

A similar ca>*' is to be found in Charter MXIX. (App. 
No. ^)). Kin'.: ^^fTa. of Mercia, bequeathed land;» to his heirs 
which had been taken from King Cenwulf of the West* 
Saxons. Kin*.: C^nwnlf had no title to the lands, and after- 
wanls sent ba< k the ^tult-n charters of the lands which he 
held to the chnr h at D»)ver, to which they belonged. After 
the death of OtTa, tiie church of Dover laid claim to the lands 
and asked re>titution from Off.i's heir<, who held only by 
such right as their devisor could have had. The plaintiflF 
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presented a full substantiation of his claim by the presentation 
of his charters, and showed his right to the land, and the 
illegal possession of the defendants. Those from whom the 
defendants received had no title by which they could convey 
the land. The bequest had been made to them without right, 
and therefore the plaintiff received the lands ; since no right 
could be shown by the defendants as a rebuttal of the posi- 
tive claim and proof of the plaintiff. 

In the suit of Godwine, and others of this division, it is 
seen how unnecessary it was to claim a real right to the land 
as a substantiation ; while, on the other hand, the pivotal 
point of the suit lay in the question whether the sale or 
alienation was unauthorized or not, and whether the plaintiff 
suffered injury thereby. It was immaterial whether the 
plaintiff's claim was based on a real or obligatory right. In 
suits of this kind in the Sachsenspiegel, the expression in use, 
^''Gewere brechen,'' explains4;hat the defendant's Gewere was 
untenable. This class included cases where the seller was 
only a guardian, or annuitant, or a conditional holder, or 
holder by right of pledge, or was a debtor to the plaintiff. 
And such a class cannot be comprehended by the Roman 
designations of real or personal suits. In the Roman vindi- 
cation the plaintiff must prove his ownership or acquisition ; 
and, if this were established, it resulted as a consequence that 
another could not undertake a legal sale of the property, and 
so the defendant could not have a legal right of possession. 
But firom the corresponding cases in the Sachsenspiegel we are 
assisted in understanding the elements in the suit, which 
are passed over by the Anglo-Saxon charters. From these it 
appears that the real right of the plaintiff was not taken into 
account and made the subject of proof and contradiction ; 
but the suit was based on the question whether, from the 
relations of the auctor to the plaintiff, the former was author- 
ized to make the sale to the defendant. Such a basis for the 
action must separate this division of the German procedure 
for land from the Roman rei vindication which was founded 
on a real right. The Roman suit was based on positive, the 
German suit on negative, grounds : in the one, the plaintiff 
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asserted h{$ right of ownership; in the other, he asserted that 
the dfftnJant could have no right, because his auctor had no 
authority to alienate. 

If the defendant could show that he had not received of 
the auctor desi'jrnated by the plaintiff, he offered a valid 
defence. But. from the methods of transfer of land, it could 
scarcely happen that the auctor could not be identified. 
No defence couM be ba^ed on the wav and manner of his 
acquisition ; and, if he would contest the charge that his 
auctor made au unauthfjrized sale, the defendant must appeal 
to his auctor. If the auctor's defence failed, the defend- 
ant's ri'.'ht '>f p"^-t'S>ion disappeared. The case of Charter 
DCCCXCVIII. (. App. Xo. 27 ) declares the principle, which is 
confirmed l»v ihrr >ax(m sources uf the continent. The auctor 
obtained t!:e pMSses^ion, and the advantages, of seisin, by 
appearing in the action, and could in his turn vouch in his 
auctor, until the person Wiis reached who made the unauthor* 
ized sale. The course was the same as in stolen movables* 
except that, according to the Sachsenspiegel, the forum rgi 
titae was aliC'iy$ competent. This process of T\"arranty shows 
well that the object of the suit was to determine on and 
examine the question whether the sale was unauthorized, or 
not. Then the action of the plaintiff against the auctor Use 
vouched would be of the character described in the division 
just preceding B. (a.) ; and the proof would be assigned 
by the principles shown abovt?. Here it can be seen how 
im{ri)ssible it would be, through a desire to give a French-like 
finish and rotunditv to a theorv, to lav down a rule which 
would grant the proof always to the plaintiff, or always to 
defendant, with unvarying accuracy. Those who have ar^gued 
the effec:iven»r<s of seisin, or, on the other hand, the so-called 
*' stronger right.** have fallen into the snare set in matters 
which do n>»t admit of such an inflexible rule. The proof 
and the consequent decision of the case went to the assertion 
which was decided to be relevant from the concrete nature of 
each special ca>e ; and it was thus determined whether the 
plaintiff or the defendant went to the proof, and of what 
and to him waa the possession given. 
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B. (<?.) This rule will be shown in suits based on inheri- 
tance, the last division in the procedure of land. But to this 
class are not to be referred those suits which, however thev 
involve questions relating to inheritance, are not solely founded 
on a right of inheritance. If the devisor had rights to the 
payment of money, or to the surrender of property, the heir 
must conduct his claim in the same manner as the devisor 
would have done were he alive, since the heir entered into 
the same legal persona as his devisor. Yet this suit was not 
based on the right of inheritance, but on the personal obliga- 
tion under which the defendant lay for the performance of 
the dutv. 

Charter CCLVI. (App. No. 14) cannot be a suit properly 
based on inheritance right, but belongs more properly to 
A. ((T.) ^Ethelwulf laid claim to lands in the possession of 
the church of Dover, which held them from Oswulf by hered- 
itary grant. The plaintiff had previously made an unsuc- 
cessful attempt against Oswulfs heirs, and the Witan had 
held that the heirs had a good right as devised by Oswulf.* 
The plaintiff claiming a right of purchase through his de\'isor, 
in whose place he stood, the defendant who was in acknowl- 
edged possession was simply forced by the plaintiff's claim to 
prove his right by oath. WTien the rights of the parties 
were thus opposed, seisin gave the power of establishing the 
right of the possessor by oath ; this was done, and enforced by 
many community-witnesses. 

A similar case is given in Charter CCXVIII. (App. No. 9) 
of a suit concerning inheritance, but not based on a right of 
inheritance. In such a case, the plaintiff's assertion was 
opposed to the possession of the defendant, and worked, 
since the defendant had the seisin, only to force him to a 
proof of his right. This suit, therefore, would also properh- 
belong to the class of suits for the maintenance of possession, 
A. (a), and not to this division, where possession was won 
by a right of inheritance. To this division are referred those 

^ This might hare been decreed on the bttit of JEthelr. III. 14: "And he 
who reroaios, without attack and suit, in peace while he liree, let do one. then, 
after his death, lay claim against hit heirt." 

17 
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cases based on inheritance soleir, with an as»ertioQ luitaoU 
to break the seisin of the opponent. 

The German suit of inheritance 1>ore a close resemblance 
to the Roman action of hereJititttt petitio. But the vinJicatio 
permitted to the Roman heir was based on tlie ownership of 
the devisor, whose acquisition was to be proved b\' the heir. 
The plaintiff having asserted that he was the heir, and bav- 
ingr sul>stantiated l)oth claims, it followed that he was the 
owner of the property, and therefore surrender was demanded. 
The suit was based on ownership, and was a real action. 
The action of tlie Gennan law, on the contrarv. did not enter 
into the •ii:r>tii>ii whether tlie devisor was owner ^r n»'t : the 
procedure did not aim at the di^'u^sion and estaMishmeut of 
the dt'visor'<^ means of aetpii>inon. The action wa» founded 
simply on the a>sertion that the plaintiff had a better ri;;ht to 
the inherited property than the defendant. The foundation 
of the suit was not a real right, but a right of inheritance. 
And this action was criven alike for movables or immovables, 
with the Siime di>tril)ution of proof, except that some evi* 
dent differences must be ob.-erved. 

The charters are clearer on the questions of inheritance 
than on other 8ul)jects. Charter MCCLXXXVIIL (App. 
Xo. 21 > declares how the plaintiff brought suit for lands 
in behalf of the church of St. Andrew, on the ground of a 
ri^ht of succession bv will from «£lfeh. The defendant held 
forcible po^se^^ion. based only on the ground that his wife's 
former husband was a nopliew of ^£lfeh. The bsisis of the 
suit is clearly shown. The defence was, of course, irrele- 
vant to the claim of succe2^ion by will, and the positive 
as^ertion of the claimant went to the proof. The usual 
form of proof was employed ; and the plaintiff made an 
oath to his right, which was strengthened by communitj* 
witnes'^es. 

Charter CCCXXVII. (App. Xo. 1«) telU of a suit based 
on testamentary ritrht. in wliich the plaintiff advanced a right 
ariding from conditions connected with the bequest. The 
devi»or granteil it to Eanbald on this condition. — that the 
laud bhould not pa»s to any layman ; and that, if no one in 



THE ANGLO-SAXON LEGAL P&0CEDT7BE. 259 

orders could be found among his kin, it should revert to the 
church of Worcester. The property passed from Eanbald to 
Eastmund ; and, on the latter*s death, it came into the hands 
of laymen. Against these, as defendants, the Bishop of 
Worcester brought suit to gain possession by the conditions 
of the original bequest. The assertion of a better right of 
inheritance by the plaintiff was supported by documents ; 
but the defence gave up the case, and a compromise was ef- 
fected, which conceded the right of the bishop. 

A similar case is shown in Charter CLVI. (App. No. 4). 
Lands were bequeathed by Hemele and Duda to Worcester, 
after the death of their legal heirs. The action of the Bishop 
of Worcester as plaintiff was based on this right of reversion 
against one of the heii*s. as defendant, who "^-ished to set aside 
the will. The case did not go to a decision ; but the plaintiff 
had witnesses to prove his assertions, and a reconciliation 
was effected, conceding the right of the plaintiff.^ 

The mere assertion of a right by the plaintiff was su£5cient 
to set the procedure in motion, and cause the defendant to 
prove his right, and from the resulting situation of the case 
was it possible to decide the necessity of further and stronger 
claim by the plaintiff. In the case of Charter CXLIII. 
(App. No. 3), the mere assertion of an inheritance-right 
would have been sufficient ; but, since the defendant could 
probably not offer a better inheritance-right, or even any such 
right, the plaintiff would go to the proof. But here again a 
compromise shuts us out from the actual course of the pro- 
cedure. 

It will be necessary to speak of the institution of German 
law by which property was given as Morgengahe in this con- 
nection, and to show its separation from right of inheritance. 
This distinction Laband has pointed out more clearly from 
the character of the actions rabed to enforce or defend 
claims to Morgengahe. This institution was an integral part 
of the German law, by which the husband provided for the 
wife in case of widowhood. On the granting of the Morgen^ 

1 This case might almost be classed with Charter CLXXXYL V\d% npn^ 
p. 237. 
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gaht^ the authorities on the Sachsienspiegel agree that the 
wife acquired ownership in the property, although the hus* 
band again acquired the gift by right of inheritince in case 
the wife died before him. In other words, the widow stood 
precisely in the position of a third party who had acquired by 
gift or sale. Her Morg*'n'jnhe was not ruled l)y the conditions 
of other property belonging to her husband, which made up 
his inheritance and was dixided among his heirs. The 
widow, who, as plaintiff, demanded possession from the heirs, 
or who, iis defendant, refused surrender of the Morg€ngnh4 
to the heirs, did not re<t her claim on inheritance. Her 
property, l)y that institution, seemed as much separated from 
the inheritance of her husband as if she were a stranger, and 
held it by purchase. Charter DCCIV. (App. Xo. iA) points 
out this distinction clearly. .Etberic had been guilty of trea- 
son, and had never made his peace with the king before his 
death. His widow, upr.n a threat that the king would revive 
the charge and appropriate his estates, offered, through the 
archbishop, to give her own Mjrgtnjabe to the church, if the 
king should •• let the terrible charge foil, and £theric's will 
should stand, — that is, as before mentioned, the land at 
Boccing to Christ Church, and his other land to other 
holy places, as his will manifests.** Her morning-gift teems 
to have been safe from the danger of reversion to the crown, 
which befell all lands and property of a traitor, and was her 
own to offer as a recompense for pardon. In a legal contest, 
the basis of the suit rested solely on the proof of right to 
possession by the widow, arising from a gift by her hosbuid 
when linng. 

In conclusion, it is seen that the gap between the old 
executive procedure, as manifested in the actions for mov* 
ables, and a contradictory procedure, based on an esaminatiim 
of material right, has been bridged by the legal development 
in the land-procedure. The old means of proof by oath and 
witne!»ses found a successful rival in documents which aid^d 
the provrre^is of the development. The rule Hand w^rt 
H'tnd of movables did not hold of land ; and traditio^ or tht 
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contract of sale, gift, or other bargain, created a real right, 
which gave the buyer an action against any holder. Investi- 
ture (or its common form of AuflaiBunff) was a formal 
resignation of possession, which in no wise affected owner- 
ship, but was necessary to that full possession with an 
enjoyment of the fruits which constituted Gewere or seisin. 
And this seisin was the legal possession of German law, the 
correlative, but not the synonyme, of the Roman possessio ; 
for the legal conceptions of the Germans were widely sepa- 
rated from those of the Romans. The rules of the procedure, 
also, differed from the Roman. The simple claim of one party 
against another in possession balanced the situation, and 
seisin conferred an advantage in giving to the possessor the 
role of defendant and the oath to his right. But neither 
seisin nor a so-called stronger right always gave the right of 
proof. Laband has compared the decision on the proof to an 
auction. If one party asserted seisin, the other might outbid 
him by claimmg older seisin ; but, if their claims to seisin 
were evenl}'- balanced, the plaintiff did not have the proof 
unless he advanced a right of possession, such as ownership. 
Then, if these claims equalized each other, the plaintiff could 
only outbid the other by resorting to the manner of acquisi- 
tion, where inheritance would be a better right than pur- 
chase. No rule can be laid down as to the proof, since the 
essence of the decision was in assigning relevancy to the 
counter-claim. The relevant objection of the defendant gave 
him the proof; otherwise the plaintiff had the proof. And 
the preceding divisions have been based on the assignment of 
proof : — 

A. Judicia retinendae vel recuperandae possessionis. 

B. Judicia adipiscendae possessionis. 
Division A. is subdivided into classes : 

(1) Where the seisin of one party was admitted, and 

(2) Where both parties claimed seisin. In the first sub- 
division, the defendant received the proof; in the second, 
after one of the claimants was recognized as in possession, 
the case was the same as in the former section. And it was 
an established rule, that forcible dispossession did not deprive 
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the dispossessed party of the advantages of seisin. Division 
B. is subdivided into three sections ; where the plaintiflF 
acquired possession by an assertion either of (1) a right 
arising from such obligations as contract and mortgage* which 
included forfeiture of land to the grantor on commission of 
a crime ; or (2) the fact that the defendant's auctor had no 
power to alienate, and thereby injured the plaintiffs right 
(the bona fide possessor not being protected in Anglo-Saxon 
law by niiy prae$criptio) ; or (3) a better right of inheritance. 
Murninij-'Mfts were not included in inheritance, SMice thev 
occupied the same legal position as other gifts or sales. 



VI. 

In the most primitive period of Gennan society, and when 
through the doctrine of self-help, the individual himself exer- 
cised active judicial powers, the puni>hment of crimes, as 
well, perhaps, as the civil procedure of di>tress, lay without 
the jurisdiction of court?, — which did not indeed exist. The 
German was himself judge and warrior; he levied execution 
and exacted blood for blood by the sovereign powers vested 
in himself bv that most democratic of all con>ti:utions. The 

w 

archaic German procedure, as Siegel ^ has said, is essentially 
and radically characterized by the absolute independence 
(as opposed to the judicial power) by which the individual 
enforces his right. How far this is di^tinguished from the 
criminal juris'Iiction of England to-day, is very apparent. 
^* Every breach of the peace is a tran>gres<ion against the 
king. . . . He ali>iie can prosecute criminals ; . . . and no one 
must presume of his own authority to exact vengeance from 
those who have wronired him."* Therefore it is one of the 
most in>tructive lesson> in the historj* of Ensrlish law to trace 
the growth of the pow»*r of government over the individual ; 
the establi>hment ot* roiirts (»f justice ; the gradual suppres- 
sion of private warfare ; the sub^titution of [irrmanent king! 
for temporary leaders ; arifi. in the course of time, the assump* 

' (f«ftrhicht« 'lei 'leu! Grri* *iriv«»rf p 51 

' AU«o. Inquiry into tlie life an) Growth u( the Roral Prvr**}-. p- 96L 
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tion by the king of the " ideal attributes of absolute perfec- 
tion, absolute immortality, and legal ubiquity." The king 
of to-day stands in bold contrast to the individual among 
the ancient Germans ; and the prosecution instituted at the 
instance of the king, to the •• prosecution by appeal " at the 
instance of a private party, which long existed in English 
law, — a remnant of the earliest polity of the Anglo-Saxons. 
In the most archaic German societv, before the ori^aniza- 
tion of courts and a civil government, — a condition, perhaps, 
similar to that of the North American Indians, — it is fullv 
accepted that each individual was the protector of his own 
rights by whatever power he possessed, and was in the same 
manner the avencrer of his wron<js. Both in civil distress 
and vengeance for injuries, this was a period of summary 
action by the individual. Vengeance, arising from the 
doctrine of self-help,^ was the manifestation of tliis sum- 
mary execution in the sphere of criminal law, and can be 
defined as killing, or an assault with arms, resulting in death 
or wounds,^ and presupposing a wrong for which retaliation 
was made. German society was organized on a basis of the 
peace,^ or "frith," and every violation of the peace was a 
wrong. On the organization of the state, vengeance was a 
crude method of executing law, since it was not allowed 
unless clearly used by the individual as an instrument of law. 
For the folk-courts, as investigation has fully shown,* were 

1 Vide Schniid, p. 652. 

- Cf. Wilda, p. 157, ff. In the sources of Northern law, rengeance was also 
used in the sense of an enmitj which caused (1) the injured party to seize, 
bind, and bring his foe before the court ; or (2) to pursue his suit onrelentinglr 
until outlawry was imposed. 

3 Of the two words for peace in Anglo-Saxon law,/nK tind pri^, the latter 
was introduced through tlie Danes, and first appears in Ednr. and Oath. 1. As 
distinguished from friS, or the general peace, which was the synonym of mund, 
griS denoted the particular protection under which certain persons and places 
stood. 

* Rogge holds that they were courts of mediation. But Wilda (pp. 197, ff*. 
20*)) disproves this position, and his view has been adopted by Kostlin (p. 62). 
Cf. ^thelr. III. 18, § 1 : " Et ubi taynus habet duas optiones. amicitiae rel 
lagne, et amicitiani eligit, stet hoc ita Annum sicut ipmm judicium (dom)." To 
my mind there can be no doubt what the Germans would hare wished their 
courts to be ; but a great rariance between law and fact was not rare. Tacitua 
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not mere courts of iutercession. Where the Gmgas and 
Northern law gave the indi\'idual power to kill,^ the folk- 
laws gave the power to seize an offender, but only in cda^ 
of resisitance to slav him.^ It was a fundamental rule of 
Genuan law that vengeance must be authorized by previous 
perx.iission of the court ; or, if it preceded the judgment, it 
inuft afterwards be justified before the same tribunal.' Ven- 
geance, therefore, could not legally be an act of pure free- 
will, since the avenirer could alwavs be brouirJii to answer 
for his deed, and to >liow iva>on whv he slew his foe.* The 
common example of this vengeance in the folk-laws was 
•iu^aiii^t the tliirf ciiu-^'ht in the act (fftntlhal'b*Hdf.) :^ but 
the kin>nien of the nhiin must >\vear an oath not to pursue 
tlitr tVuil ( Hti/iih >. The icUa ot veng»-ance with the German.** 
was simply that of an angry man ;^ and he who indicted on 
his foe a cold-blooded vengeance, by c;istration, poisoning, or 
other cruelties, committed an infamous deed. Moreover* 
secrecy was forbidden to the avenger.' even in the case of 

Mtitrn* to the foik-comm unity tlie authority for the public punitliinentt anJ tli« 
tziv*. Ci*nipare. liuwever. tt.ii paftjiictf irom Sir Hrnrr Maine: "Therr ti 
much rea«on. in fact, for thinking t!iat. in the earlieit timet and before tlie (oU 
development uf tiiat kingly authority wiiich ha* lent m> much ri|^ tu tlie am 
of the Uw in must Aryan ci>uimucit:e«. Yju: which «ri* virtually drnic-i to the 
Ihf h. Count of Juitice exiate-l !«••« for the purpote of doing right unirertallr, 
than for the purpote of tupplyin^ an alternative to tlie riolent rtdrtta oC 
wrong" (Ear. Ui«t. of Init^ p. 'Js^r*}. 

> EviT. :or a«*ault, threacj. or irjurics :•' pr-iprriy. Wtlda. p. IC3. 

< K'liv an.] Guth. 4. $ o . " And if he tl^ht And wound any one. let him fi>r- 
leit hit wer." | <5: "If he kill any one. let him be an outlaw (utlagai, and bm 
who k>vet the law pursue him with the hue and cry." | 7: ** And if it mulia 
that he if tlain, because he oppose*! the law of God and the king, if it can hm 
pr)Ted. **i let him lie uni'tmj»en«ated.'* 

s Kittlin. p. 0«. an'! n. •». Wiila. pp l*>i-lO). 10!«. 9>5»313; Maurtr. p. SS. 

* Ine, 16 : " Qui f urem iKX-i<!ent. dctvc invenure cum jurmmento. qu^d illua 
culpabilem et ile vita fontfactum cKciditiet. et non tulvat." Ine. 21 : **8t qata 
tic occiti weram exigat. lu-et inveniari. quoi! pru jure tit oocitut, et nop tolra. 
tur ipfiut •K-c:»i i.-on^H>lun;Lu» rvl lomiiio tuo " Cf alto Ine, 36. I'iJ* Wiida, 
p 102 

» Withr -Jo; Ine. 12. Vy Jl. i-*. Uo il'r j : -£iheltt. II. U, IV. 4. \'L 8. | •: 
Henr oU. {f j<i, 2."> . 64. $0. 74. i : , .C. § lo. K 1 Cunf. :)6. 

• Wilda. p 15? 

' Ine. 21. I 1 . "Si ceiaverit. et flat de.a.ept qu:indoque nittum, tunc aflipt^ 
•bit monuo ad Juramvatum. quud hctt pare ati but tuu purj;art ei 
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an outlaw, who could be slain without compensation.^ Pub- 
licity gave the avenger the power to prove his bona fides by 
co-swearers : — 

Henr. 83, § 6 : '^ If any one kill another in revenge, or self-de- 
fence, let him take to himself none of the goods of the dead, neither 
his horse, nor helmet, nor sword, nor anj money; but in wonted 
manner let him arrange the body of the dead, — his head to the west, 
his feet to the east, upon his shield, if he it have ; and let him drive 
deep his lance, and hang there his arms, and to it rein in his steed : 
and let him go to the* nearest vill. and to him whom he shall drst 
meet, as well as to him who has socn^ let him declare it ; that he may 
have proof and make defence against his [foe*s] kinsmen and 
friends." * 

But, generally, vengeance was allowed in those cases in 
which outlawiy would have been the penalty, and was exer- 
cised somewhat after the manner of a punishment. The 
formula in Anglo-Saxon law ran thus : " Homini liceat pug- 
nare."^ Any conception of a lex talionis^ as assumed by 
Kemble, was foreign to early German law, and was only a 
subsequent effect of the church.'* The kinsmen of the slain 
could exact vengeance from the doer and his kinsmen^ until 
the sum of the wergelds of the slain kinsmen equalled the 
wergeld of the person avenged.* The procedure of the 
Northern law in making a successful party in an accusation 
the executioner " was almost repeated in Cnut*s day : — 

1 The Lex Rib. required that the tltjer should publicly expose and guard 
the slain for a fixed number of dajs. 

2 Another procedure was sometimes adopted. Without waiting for a suit by 
the relatives of the slain, the avenger went before the court and established the 
legality of the act. Sachsp. L 69, 64 ; II. 14. § *2. Vide Wilda, p. 168. Kjal- 
Saga, c. 64, p. 99 ff. The suit was regularly brought against the dead, and 
judgment urged. Then, — a curious cooflrmation of the position of the heir in 
the legal persona of the deriaor, shown before, — the heir conducted the suit 
for the dead. 

» Alfr. 42, § 6. 

* Alfr. (EinL) 15; Maurer, Erit. Uebersch. III. 29; Eemble, Sax. in Engl, 
Vol. I. pp. 269-2:0; WUda, p. 158, and n. 8. 

A For the rigiits and obligations of the family in regard to the feud, vitU 
supra, p. 140. 

• Anh. vni. 1. 
T Wilda, p. 167. 
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Cx. IT. 56 : ^ Qui murdrum apert« perpetrabit, reddatur ptrentiSos 
intcrfecti." 

Alfred ^ also allowed iuimediate vengeance before a judg* 
ment in case a husband found another within closed doors or 
under a coverini^ with his wife, daughter, sister, or mother. 
But the Anglo-Saxons did not permit vengeance for bodilv 
injuries or mere tlireats as in the old Northern law.- 

If A had slain B without cause, it was an unalluwed breach 
of the peace : but if C, B*s kinsman* slew A in revenge for 
B*s death, it was a case of vengeance. It is now po>sibIe 
to draw a di>tincli»n betwet*n V'^mjeanct: and feH*l? 

Feud doe> not presuppose a li'^rht of iV-utl. The wortl/eA5 
has the simple m«Mniii.r of enmitit, but its equivalent. /'M-/, 
was chiefly used in the sense of vewj^'incn in the foIk-Uws.* 
In the a1>uve e.\am[>le, when C was seeking with his kinsmeu 
to revenge B*s death, if A and his kinsmen resisted, — as wad 
usually the case, — and prepared to defend themselves, a 
private war arose, which could strictly be called *' feud,** or 
warfare in our sense. At this point the wild spirit of freedom 
among the Germans, and a pride, which forbade all bubmi^ion, 
led u.iturally. in a rude system of government, to a resist- 
ance whoae consequences were perilous to the state and 
destructive to life and peace. Even the offender who ap- 
peared at the court came prepared to gain by force a protec- 
tion which m:.rht be denied him bv a judu'ment of outlawry* : 
ami therefore the accuser must be attended bv such numbers 
as insured a bloody conflict, if he hoped to prosecute his suit.* 

» Aifr. 42. I T. 

« Wildm. pp. 1»», l«l. 

* Tliii it th« ^}utva!ent of Maurcr't Jittinction between l**9nl aihI ilU^l f«ai|. 
which if a little (*b«cure. Krli. Ue(>«nch. III. p. 'in Schmid alto admiu th* 
tame thinr. p. 671. 

« r.W« WilU, p 1*^0. Schniil f p 571 ) M.rt : *' Ffhdertcbt '* was th* righl of 
on« to trr-it hi« oppomnt xm an envmr. and to exervtM Trnici*ancv afaintc him. 
— utinif feU'I in !h<» »**n.t* of ren^ean^'e alto. Cijri«iuiir enough. \hm woril 
** fcu«l " waa unknown tu the Nor hern Law, renireance alone bemff bm«I. 

Cf. E<im. II 1 Tr . " If anr one afterwarl kill a man. let hin hiatrlf 
bear the enniitr .'faeh.V-.'* Alfo Ine 74 

m 

* Tl»e /u.i'!« wfire n-iiuire>l t > a!ten<l a bnther to the court if charted v|th • 
•enout cr:ine : and th«* il«-cr«*e« of the «ta(e were often mMnXm inoptrmtiv* h^ Mck 
regutatinoi. V.^U WilJa, p. 1^6. 
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This conflict led to others, the loser always endeavoring to 
compensate himself, and the victor to humble and subdue his 
foe.^ While vengeance was an appendage of the law, like 
private execution in the procedure of debt, feud, in the sense 
in which the word will be here used, was outside of the law, 
and in bold opposition to it ; it was the antagonistic element 
of the indiWdual warring against the interests of society, and 
which society was naturally, and generally without success, 
striving to control. For it must be kept in mind, more than 
has commonlv been done, that law and fact were varviui^ and 
different quantities in their relation to each other. The high- 
spirited and democratic Germans were not quick in bending 
their wills and in imbibing objective law ; in fact, the feud 
which was chronicled by Tacitus ^ held its position even in 
England long after the Conquest. This system of vengeance 
and feud occupied a large place in the Anglo-Saxon laws, as 
well as in other German codes ;^ but many attempts were 
made to control it. 

The great step toward the limitation of vengeance and the 

1 Cf. Allen, p. 101 : " Among the ancient Germans, if anj one was wronged, 
it was the dutr of his relations and friends to resent his injurr, and take part in 
his quarrel. His adversary was in the same predicament. However question- 
able his conduct, he found kinsmen and associates to maintain his cause. Th« 
redress which the one party demanded, the other thought it pusillanimous to 
grant. Violence was resorted to ; retaliation followed ; and a civil, or rather 
domestic, war ensued." 

^ Germ. c. 22 : " Suscipere tarn inimidtias sea patris sea propinqoi qaam 
amicitias necesse est. Nee implacabiles durant ; luitur enim etiam homiciditmi 
certo armentorum ac pecorum numero, recipitque satisfactionem universa 
domus: utiliter in publicum; quia periculosiores sunt inimicitiae iuxta Uber- 
tatem.'' 

' Its history and bearings were first definitely established by Wilda't great 
work (Das Strafrecht der Germanen, 1842); but Kemble (Saxons in England, 
Vol. I. Chap. X.. 1848), afterwards wrote without acquainting himself with this, 
and afforded Konrad Maurer (KritischeUeberschau,!!!., pp. 26-02, 1858) an op- 
portunity to attack him with success, and at the same time to present a picture of 
the workings of feud in Anglo-Saxon law. Wilda has based his conceptions of 
the German criminal system on the assumption that a system earlier than that 
of the folk-laws is to be found in the Gragas, Sagas, and other Northern soorcet. 
This, if true, furnishes an historical connection for the later period of the folk- 
laws, and has been accepted by Kostlin (p. 68), and >faurer (Eric. Uebersch.). 
Compare also, Sohm, Proced. de Lex Sal., pp. 122, 128. 
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consequent feucU wan the extemiion of the sjHtem of com- 
positions ^ over cases of killing. In the cose given above« if 
A offered B's wergeld to C, the state guaranteed the peace 
to A, and forbade C to exercise vengeance. But if the wer 
were not paid, then C could fight his foe, as is expressed in 
the old proverb, *• Bicj^^e spere of sfde 6tJer bere." This step,^ 
althou|jh probably nt^c fully recognized in the earliest laws,' 
was >urelv reached in the time of Ine and Alfred. The first 
case wad only ot* an unfree Welshman who had slain an Eng- 
lishman : — 

Ine 74 : ** Si servus WalUcus Anglicum homiuem Occident: dtfbrt 

illc. L-uju» e»t. r«;*i«lcre cum duiuiuu ct |jareuiibu?. nut LX soi» dart pro 
vita sua. 

§ 1. ** Si doiniuu) i'ju» iiulii hoc capiialt* pro eo dare. lil>eruin facial 

eum. et iolvant parenUi iiiius w^ram occist\ §i ci^gnatiouem habeat 

lilivnim ; si non haUat, observeut eum Lnimici sui.** 

If neither the lord nor his kinsman would make a settle- 
ment, then only might vengeance be taken. And it is to be 
noticed that whatever duty was formerly im[)Osed on the kin 
to aid in exactini; vengeance !>eenis to have l>een transferred 
under the cnmposition system to a duty in paying the wer. 
But the familiar law of Alfred is more definite: — 

Alfr. 42 (Pr.) : ** AI.^o, we decree that the mao who knows his 
foe to be home-^ittlDg shiill mAji^ht him befort he twa taiis/aetiom.*' 

The same chapter then goe^ on to illustrate by other 
proviaioua the principle that the injured party could oulj 

^ The tyitem of ci>aip<ifi:iont :f mcntionird liert without further cxpUaatloa, 
becauM it will \>e (rente^i hereafter, and becau»e it haj teemed bett to treat 
feuti «n<l T«*niz«*Bncv without mtemiption. onlr tntrxlucing other tubjectt to fsr 
ai thev alf«i.'t thii 

* ChrittiAiutr ci>ntnbutvl etMrntially to the lubttitutioo of oompoeilioos 
for outlaw* ry anil vengeance, by it* teachinif mildneit and forbearanca (WUda, 

p. 3*JM 

> Sincr it it nii>«t prt>batie that compotitiont were fint flied by prieatt 
Afn-vment. and later a<i'ipie<i by the courts, a trace of thit arbitraooo. tad 
theref«ire an rviorn«.r of :ne tlen«l«r hoi J the couipocitioa tyttem had aa fat 
attained at that iitnr. U to be found m «£:!)« Ibert. O^ . ** If a thigh shall be 
broken, let him pay IJ ih ; if !ie become lame, then must tba fneada 
irate ' 
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proceed to vengeance after he had given his foe every oppor- 
tunity to make compensation, or if his foe resisted : — 

§ 1 : ^ If he have power to surround and besiege his foe. let him 
watch him during seven days, and not attack him. if he (foe) wish to 
remain there. If he wbh to surrender and give up his arms, let him 
cruard him unhurt thirtv davs, and announce it to his kinsman and 
friends " [«'.e. in order that they might make composition for him]. 

§ 3. " If he have not power to besiege him within, let him go to 
the ealdorman and ask aid; if he be unwilling to aid him. let him go 
to the king before he attack his foe.** 

$ 4. ** If any one comes on his foe unexpectedly, . . . if his foe be 
willing to give up his arms, let him be held thirty days, and announce 
it to liis friends. If he be unwilling to give up his arms, then mag he 
jight him.** 

The preliminary procedure in which negotiation was made 
for the settlement is thus described : — 

Edm. II. 7 : " First, according to folk-right, ought the slayer to 
give pledge to his spokesman, and the spokesman of the slayer to the 
kindred of the slain, that the slaver will make them full satisfaction. 
Then should security be given to tlie spokesman, that the slayer may 
draw nigh in peace, and himself give pledge for the wer. When he 
has given his wed for this, let him further find a werborh, or security 
for payment of the wer. After this shall have been done, let the peace 
(mund) of the king be raised between them." ^ 

Such was the aim of Anglo-Saxon law ; but that its decrees 
were pmctically nugatory in regard to vengeance is shown by 
the necessity of subsequent laws, as well as the influence of 
other matters : — 

.£thelr. IV. 4. § 1 : "If he fight before he demands his satisfac- 
tion, and live, let him pay the king's ' burhbrece ' of five pounds." 

The state desired to see a weakening of the family bonds 
as a means of diminishing the blood-vengeance, and decrees 

1 Cf. Anh.Vn. 1, 4 : " When that is done then let the king's peace be estab- 
lished, that ii, that they all of either kindred, with their hands in commoo npon 
one weapon, engage to the mediator that the king's peace shall stand." Vidt 
Henr. 76, §§ 1, 6-7. 
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gabe^ the authorities on the Sachsenspiegel agree that the 
wife acquired ownership in the property, although the hus- 
band again acquired the gift by right of inheritince in case 
the wife died before him. In other words, the widow stood 
precisely in the position of a third party who hod acquired by 
gift or sale. Her Morff»-n^ahe was not ruled by the conditions 
of other property belonging to her huslxind. which made up 
his inheritance and wns di\ided amoni; his heirs. The 
widow, who. as plaintiff, demanded possession from the heirs, 
or who, OS defendant, n-fused surrender of the Morgengaht 
to the heirs, did not re<t her claim on inheritance. Her 
property, by that institution, seemed as much separated from 
the inheritance of her hn>band as if she were u stranger, and 
held it by purchase. Charter DCCIV. (App. Xo. iA) points 
out this distinction cleariy. ^Etheric had been guilty of trea- 
son, and had never made his peace with the king before his 
death. His widow, upon a threat that the king would revi%-e 
the charge and appropriate his estates, offere*K through the 
archbishop, to give her own M'jrgtwjabe to the church, if the 
king should '• let the terrible charge fall, and £cheric*s will 
should stand, — that is, as before mentioned, the land at 
Boccing to Christ Church, and his other land to other 
holy places, as his will manifests.** Her morning-gift aeema 
to have been safe from the danger of reversion to the crown, 
which befell all lands and property of a traitor, and was lur 
own to offer as a recompense for pardon. In a legal contest, 
the basis of the suit rested solely on the proof of right to 
possession by the widow, arising from a gift by her huiband 
when living. 

In conclusion, it is seen that the gap between the old 
executive procedure, as manifested in the actions for moT* 
ables, and a contradictory procedure, based on an examination 
of material right, has been bridged by the legal development 
in the land-procedure. The old means of proof by oath and 
witnesses found a successful rival in documents which aided 
the proi^re^s of the development. The rule Hand miArv 
Hani of movables did not hold of land ; and tradkio^ or tht 
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contract of sale, gift, or other bargain, created a real right, 
which gave the buyer an action against any holder. Investi- 
ture (or its common form of AuflasBung^ was a formal 
resignation of possession, which in no wise affected owner- 
ship, but was necessary to that full possession with an 
enjoyment of the fruits which constituted Gewere or seisin. 
And this seisin was the legal possession of German law, the 
correlative, but not the synonyme, of the Roman possessio : 
for the legal conceptions of the Germans were widely sepa- 
rated from those of the Romans. The rules of the procedure, 
also, differed from the Roman. The simple claim of one party 
against another in possession balanced the situation, and 
seisin conferred an advantage in giving to the possessor the 
role of defendant and the oath to his right. But neither 
seisin nor a so-called stronger right always gave the right of 
proof. Laband has compared the decision on the proof to an 
auction. If one party asserted seisin, the other might outbid 
him by claiming older seisin ; but, if their claims to seisin 
were evenl}'- balanced, the plaintiff did not have the proof 
unless he advanced a right of possession, such as ownership. 
Then, if these claims equalized each other, the plaintiff could 
only outbid the other by resorting to the manner of acquisi- 
tion, where inheritance would be a better right than pur- 
chase. No rule can be laid down as to the proof, since the 
' essence of the decision was in assigning relevancy to the 
counter-claim. The relevant objection of the defendant gave 
him the proof ; otherwise the plaintiff had the proof. And 
the preceding divisions have been based on the assignment of 
proof : — 

A. Judicia retinendae vel recuperandae possessionis. 

B. Judicia adipiscendae possessionis. 
Division A. is subdivided into classes : 

(1) Where the seisin of one party was admitted, and 

(2) Where both parties claimed seisin. In the first sub- 
division, the defendant received the proof; in the second, 
after one of the claimants was recognized as in possession, 
the case was the same as in the former section. And it was 
an established rule, that forcible dispossession did not deprive 
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the dispossessed party of the advantages of seisin. Division 
B. is subdivided into three sections ; where the plaintiff 
acquired possession bv an assertion either of (1) a right 
arLiiinc: from such obliirations as contract and mort^a^e, which 
included forfeiture of land to the grantor on commission of 
a crime ; or (2) the fact that the defendant's auctor had no 
power to alienate, and thereby injured the plaintiffs right 
(the bona fide possessor not being protected in Anglo-Saxon 
law by ;iny prae$cr{ptio^ ; or (3) a better riirht of inheritance. 
Mornini:-'nfts were not included in inheiitanoe, SMice thev 
occupied the same leg:il position as other gifts or sales. 



VI. 

In the most primitive period of Gennnn society, and when 
through the doctrine of self-help, the individual himself exer- 
cised active judicial powers, the punishment of crimes, as 
well, perhaps, as the civil procedure of diAtrea.<, lay without 
the jurisdiction of courts, — which did not indeed exist. Tlie 
German was himself jud;»e and warrior ; he lexied execution 
and exacted blood for blood by the sovereign powers %'ested 
in himself bv that must democratic of all constitutions. The 
archaic German procedure, as Siegel ^ has said, is eMentially 
and radically characterized by the absolute independence 
(as opposed to the judicial power) by which the individual 
enforces his right. How far this is distinguished from the 
criminal juris<iiction of England to-day, is very apparent. 
*• Every breach of the peace is a transgression against the 
king. . . . He alone can prosecute criminals : . . . and no one 
must presume of his own authority to exact vengeance from 
those who have wron::ed him."* Therefore it is one of the 
most in>tructive lessf)ns in the histor}* of En?Ii>h hiw to trace 
the growth of the pow*?r of government over the individual : 
the establishment ot* courts <»f justice : the gmthial suppres* 
sion of private warfare ; the substitution of prrmanent king! 
for temporary leiiders ; and, in the course of time, the assump- 

* G««chicht« let ileut Grrit 'itirrrf p 51 

' AUtn, Inquiry into Uie Ri«« an! (f rowth uC the Koril Pn-r*'} , p. 90l 
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tion by the king of the " ideal attributes of absolute perfec- 
tion, absolute immortality, and legal ubiquity." The king 
of to-day stands in bold contrast to the individual among 
the ancient Germans ; and the prosecution instituted at the 
instance of the king, to the •* prosecution by appeal" at the 
instance of a private party, which long existed in English 
law, — a remnant of the earliest polity of the Anglo-Saxons. 
In the most archaic German societv, before the orjraniza- 
tion of courts and a civil government, — a condition, perhaps, 
similar to that of the North American Indians, — it is fullv 
accepted that each individual was the protector of his own 
rights by whatever power he possessed, and was in the same 
manner the avenger of his wrongs. Both in civil distress 
and vengeance for injuries, this was a period of summary 
action by the individual. Vengeance, arising from the 
doctrine of self-help,* was the manifestation of this sum- 
mary execution in the sphere of criminal law, and can be 
detined as killing, or an assault with arms, resulting in death 
or wounds,^ and presupposing a wrong for which retaliation 
was made. German society was organized on a basis of the 
peace,^ or "frith," and every violation of the peace was a 
wrong. On the organization of the state, vengeance was a 
crude method of executing law, since it was not allowed 
unless clearly used by the individual as an instrument of law. 
For the folk-courts, as investigation has fully shown,* were 

1 Vide Schmid, p. 652. 

« Cf. Wilda, p. 157, ff. In the sources of Northern law, rengeance was also 
n<ed in the sense of an enmity which caused (1) the injured party to seize, 
bind, and bring his foe before the court ; or (2) to pursue his salt unrelentingly 
until outlawry was imposed. 

3 Of the two words for peace in Anglo-Saxon law, /ri If and gri^, the latter 
was introduced through the Danes, and first appears in Edw. and Outh. 1. As 
distinguished from friS, or the general peace, which was the synonym of mund, 
griS denoted the particular protection under which certain persons and places 
stood. 

* Rogge holds that they were courts of mediation. But Wilda (pp. 197, ff. 
200) disproves this position, and his riew has been adopted by KGstlin (p. 62). 
Cf. ^thelr. III. 18, § 1 : " Et ubi taynus habet duas optiones. amicitiae rel 
laeae, et amicitiam eligit, stet hoc ita flrmum sicut ipsum judicium (dom)." To 
my mind there can be no doubt what the Germans would hare tcishtd their 
courts to be ; but a great variance between law and fact was not rare. Tacicut 
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not mere courts of iutercession. Where the Gngas and 
Northern law gave the tndi\idual power to kill,' the folk- 
laws gave the power to seize an offender, but only in case 
of resistance to sLiv him.' It was a fundamental rule of 
German law that vengeance must be authorized by previous 
perMission of the court ; or, if it preceded the judgment, it 
mu?t afterwards be justified before the same tribunal.' Ven* 
geance. therefore, could not legally be an act of pure free- 
will, since the aveu'jer couhl alwavs be brou^rht to answer 
for his dee<l, and to >how rea>oii whv he slew his foe.* The 
common example of this veu'^eance in the folk-laws was 
a'jai;i'»t llie ihirf e;iii.:ht in the act {h'iUtlha^J** ttdt) i'^ but 
the kiiiMnen of the shiiii iuu>t >wear an oath not to pursuv 
the tVud ( itttf'th ), The idea 01 vcUu'-auce with the German:* 
was simply that of an angry man ;^ and he who inflicted on 
his foe a cold-blooded vengeance, by Ciistration, poi>oning, or 
other cruelties, committed an infamous deed. Moreover, 
secrecy was forbidilen to the avenger.' even in the case of 

Mtiipn* to the folk-community tiie authority fur the public punifhmentt ainl llw 
flairt. compare, however, ti.if paf*aK'« from Sir Henry Maine: '*TKerv li 
much reafon. in fact, for thin kin/ that, in the earlie«t times anU before the foU 
deTel'ipmenc of that kingly authimty which hat lent Mi much rigor tu Uie arm 
of the law in mo»c Aryan comiuunitit;*. (ju: which w^i virtually Jcmr'l t-i th« 
Inth, Court! of Juitic*e ezitte I leii for the purp«>ie of domg right uoirenallr. 
than for the purpote of lupptying an altematir« to the Tioleoc n<lrtM of 
wrong" (Ear. Hi«t. of Init^ p. :^9r]. 

* EvfC :ur a«iault, :Kreais. or irjuries :■• ttr>'p«rty. WilJa, p. 1C2. 

' Kilw. ani Guth. 4. $ o . " An^] if he !i^ht 4n<l wound any one. let him for- 
feit hit wer." § 4: *' If he kill any one. let him be aa outlaw (utlaga). and h« 
who lores the law pursue him with the hue and cry." f 7 : '* And if it muiia 
that he is slain. becau»e hf oppose*! tiie law of God and tbt kiiig. if it can b» 
prnre'l. i>o let liim lie uni<>mpen»attr«i " 

> Kiitiin. p. '31. an'l n *i. W'll !a. pp lt>wiOS. It;?. 8U6-313; Maarer. p. SS- 

* Ine. 16 : " Qui furem iKx*i>lent. k-Wt invenure cum juramento. qu jd ilium 
culpabilem et de rita fontfactum occi'li«>et. et oon siilvai." Ine. 21 : **Si qma 
aic occifi weram ezigat. licet inveritari. qutnl prt> jure sit oocisos. et noo solra- 
tur ipsiui 'Mciti ojn^a«lun:Lut r^I Ijmino luo " Cf alio Ine. 86. Hilf Wiida. 
p. Wl 

» Withr *2o: Ine. 12. H. 21. 2-. 3i (l*r , : -£theUt. II. 11. IV. S. \T. 8. | «; 
Henr 5ft. (f 2ij. 2.1. rli. § 0. 74. J J. .C. J lo El Conf -M. 

* Wilda. p 15?. 

* Ine. 21. I 1 : "Si ceUrent. et fi^t >lr;Qs.Tps quan^uque nntum. tttDC ai 
•bit mortuo ad Juramcntuu. quod Ucei pare at; bus suu purgarv turn.*' 
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an outlaw, who could be slain without compensation.^ Pub- 
licity gave the avenger the power to prove his bona fides by 
co-swearers : — 

Henr. 83, § 6 : ''If any one kill another in revenge, or self-de- 
fence, let him take to himself none of the goods of the dead, neither 
his horse, nor helmet, nor sword, nor anv money; but in wonted 
manner let him arrange the body of the dead, — his head to the west, 
his feet to the east, upon bis shield, if he it have ; and let him drive 
deep his lance, and hang there his arms, and to it rein in his steed : 
and let him go to the* nearest vill. and to him whom he shall first 
meet, as well as to him who has socn, let him declare it ; that he may 
have proof and make defence against his [foe's] kinsmen and 
friends." * 

But, generally, vengeance was allowed in those cases in 
which outlawiy would have been the penalty, and was exer- 
cised somewhat after the manner of a punishment. The 
formula in Anglo-Saxon law ran thus : " Homini liceat pug- 
nare."* Any conception of a lex talionisy as assumed by 
Kemble, was foreign to early German law, and was only a 
subsequent effect of the church.* The kinsmen of the slain 
could exact vengeance from the doer and his kinsmen ^ until 
the sum of the wergelds of the slain kinsmen equalled the 
wergeld of the person avenged.* The procedure of the 
Northern law in making a successful party in an accusation 
the executioner ' was almost repeated in Cnut's day : — 

^ The Lex Rib. required that the slayer should publicly expose and guard 
the slain for a fixed number of dajt. 

2 Another procedure was sometimes adopted. Without waiting for a suit by 
the relatires of the slain, the avenger went before the court and established the 
legality of the act. Sachsp. I. 69, 64 ; II. 14, § 2. Vide Wilda, p. 168. Kjal- 
Saga, c. 64, p. 09 ff. The suit was regularly brought against the dead, and 
judgment urged. Then, — a curious confirmation of the position of the heir in 
the legal persona of the derisor, shown before, — the heir conducted the suit 
for the dead. 

» Alfr. 42, § 6. 

* Alfr. (EinL) 15; Maurer, Erit. Uebersch. IIL 29; Eemble, Sax. in Engl, 
Vol. I. pp. 260-270 ; WUda, p. 168, and n. 8. 

^ For the riglits and obligations of the family in regard to the feud, vid$ 
supra, p. 140. 

• Anh. Mil. 1. 
» WUda, p. 167. 
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Cy. n. 56 : ** Qui murdmin aperte perpetrabit, rcddatur pareDtiSoi 
interfccti.- 

Alfred ^ also allowed immediate vengeance before a judg- 
ment in case a husband found another within closed doors or 
under a covering with his wife, daughter, sister, or mother. 
But the Anglo-Saxons did not permit vengeance for bodily 
injuries or mere threats as in the old Northern law.- 

If A had slain B without cause, it was an unallowed breach 
of the peace : but if C. B*s kinsman, slew A in revenge for 
B*s death, it was a cx^e of vengeance. It is now po>sible 
to draw a di^t:nction between V'^nge^tncfi and feutl? 

Feud «loes n«>i int»supj>«»se a lii^ht <»f teutl. The word/fAjJ 
has the siinjile miMuiipj of enmittt, but its e^juivalent. f' u*h 
was chiefly uslhI in the 5»en>e of ven*/t".ince in the fLilk-Uws.* 
In the above example, when C was seeking with his kinsmen 
to revenge B*s death, if A and his kinsmen resisted, — a^ vfoa 
usually the ca>e. — and prepared to defend themselves, a 
private war aio<e, which could strictly be called •• feud," or 
warfare in our seiLse. At this point the wild spirit of freedom 
among the Germans, and a pride, which forbade all submission* 
led naturallv. in a rude svsteni of STOvernment. to a resist- 
ance whoae consequences were perilous to the state and 
destructive to life and peace. Even the offender who ap- 
peared at the court came prepared to gain by force a protec- 
tion which m:.rht be denied him by a jud.rment of outlawry: 
au<l therefore the accuser must be attended bv such numbers 
as insured a bloody conflict, if he hoped to prosecute his suit.* 

1 Alfr. 4'i. i 7. 

» Wild*, pp. l«0, l«l. 

* Tliit if the e4}iiivalent of Maurcr't Jiftinction between l*^i And uU^ni fto«f . 
which it A little <»b«curt. Knt. Uebertcb. III. p. 2!«. Svhniid aUo adaiitt ih* 
tame thinir. p- 67 1- 

« \\<it Wil.U. p 1^0. Schniil f p 5T1) M.rt : '* Frhderecht " wag tbt riffhl of 
one to treat hi« «)pp«)o*-nt oa an enrmf , and to eiervtt* Trn^rancv atfaintt hin. 
— aiini; feu i :n :h«* ««*n*«* of rrn^eance aUo. Curmutlr enough. iKt word 
" feud " wat unknowQ to the Northern Law. Tenffeance alone beinff ttied. 

Cf. Edm. II 1 Pr ' : " If anr one afterwarl kill a man. let hia hiatrif 
bear the enniitr rfieh.Vt." Alto Ine 71. 

* The /iiiidt were rfi^utre-l 1 1 attend a bnther to the court if charted with a 
Mhout crime : and the decrrrt of the ttate were often made iaop«ranet bgr Mck 
rei^UtaiioDt. l\*JU Wilda, p. l&'i. 
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This conflict led to others, the loser always endeavoring to 
compensate himself, and the victor to humble and subdue his 
foe.^ While vengeance was an appendage of the law, like 
private execution in the procedure of debt, feud, in the sense 
in which the word will be here used, was outside of the law, 
and in bold opposition to it ; it was the antagonistic element 
of the individual warring against the interests of society, and 
which society was naturally, and generally without success, 
striving to control. For it must be kept in mind, more than 
has commonlvbeen done, that law and fact were varviuj? and 
different quantities in their relation to each other. The high- 
spirited and democratic Germans were not quick in bending 
tlieir wills and in imbibing objective law ; in fact, the feud 
which was chronicled by Tacitus ^ held its position even in 
England long after the Conquest. This system of vengeance 
and feud occupied a large place in the Anglo-Saxon laws, as 
well as in other German codes ; ^ but many attempts were 
made to control it. 

The great step toward the limitation of vengeance and the 

1 Cf. Allen, p. 101 : " Among the ancient Germans, if anr one was wronged, 
it was the duty of his relations and friends to resent his injury, and take part in 
his quarrel. His adversary was in the same predicament. However question- 
able his conduct, he found kinsmen and associates to maintain his cause. The 
redress which the one party demanded, the other thought it pusillanimous to 
grant. Violence was resorted to ; retaliation followed ; and a civil, or rather 
domestic, war ensued." 

> Germ. c. 22 : ** Suscipere tam Inimicitias seu patris seu propinqoi qnam 
amicitias necesse est Nee implacabiles durant ; luitur enim etiam homicidium 
certo armentorum ac pecorum numero, recipitque satisfactionem universa 
domus: utiliter in publicum; quia periculosiores sunt inimicitiae iuxta Uber- 
tatem." 

> Its history and bearings were first definitely established by Wilda't great 
work (Das Strafrecht der Germanen, 1842); but Kemble (Saxons in England, 
Vol. I. Chap. X., 1848), afterwards wrote without acquainting himself with this, 
and afforded Konrad Maurer (KritischeUeber8chau,III., pp. 26-62, 1858) an op- 
portunity to attack him with success, and at the same time to present a picture of 
the workings of feud in Anglo-Saxon law. Wilda has based his conceptions of 
the German criminal system on the assumption tliat a system earlier than that 
of the folk-laws is to be found in the Gragas, Sagas, and other Northern sources. 
This, if true, furnishes an historical connection for the later period of the folk* 
laws, and has been accepted by Kostlin (p. 68), and Maurer (Krit. Uebench.). 
Compare also, Sohm, Proced. de Lex Sal., pp. 122, 128. 
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consequent feuiLi was the extension of the system of com* 
positions ^ over cases of killing. In the case given above, if 
A offered B*s wergeld to C, the sute giiaranteed the peace 
to A. and forbade C to exercise vengeance. But if the wer 
were not ptiid, then C could fight his foe« as b expressed in 
the old proverb, *' Biege spere of sfde ^5er bere/' This step.' 
although probably not fully recognized in the earliest laws,' 
was aurelv reached in the time of Ine and Alfred. The fir^t 
case wod only of .in unfree Welshman who had slain an Eng* 
lishman : — 

Ine 74 : ** Si servus WaliM:us Aiii^licum bomiuem occitlerit; debet 

ille. cuju» est, rc'Mcre euin duiuiuu ot pareutibu>. <f iir LX $oL d'trt pro 
vitn sua. 

i 1. '* Si (loiuiiiui t.'ju» tiijllt hue capitals pro eo <lare. liberum facial 

eum. ef suitant pmenUi uiius w^ram orcttt, A\ cognauouem hmbeml 

liberam ; si non haheaU observeut eum inimici sui.*' 

If neither the lord nor his kinsman would make a settle* 
ment, then i)nly might vengeance be taken. And it is to be 
noticed that whatever duty was formerly imposed on the kin 
to aid in exactin*^ vengeance seems to have 1>een transferred 
under the com[>o>ition system to a duty in paying the wer. 
But the familiar law of Alfred is more definite : — 

Alfr. 42 (Pr.) : ** A!»o, we <iecree that the mao who k&owi hit 
foe to be home- sitting ghall notjiijht him befort he ails taiisfactiom,'* 

The same chapter then goe& on to illustrate by other 
proviMons the principle that the injured party could oulj 

^ The fyft«m of comp<)»i:ionf :■ mtniioned lierv without fartbcrtzpUmtioa. 
because it will be treate<i hereal\er. and because it haa Memed beat to traat 
feu«l an>l rrniteancv without lotemiption, onlr tnirr>luctng other •ubjectt ao far 
as thvy AiTei-t this 

* Chntiiaiiitr contnbute<i essentially to the subatitutioo M ooapoaittooa 
for outlawry *nd Tengeaoce. by its teachini; mildneis and forbe*nuice (Wlldt, 
p. Sl^M. 

' Since It is nio4t ppibabie that corop«)sitions were lint flied by privmit 
afrremeot. and latrr adop;e<l by the courts, a trace of this arbitraiton. aad 
therefnre an v%nirn<.e of tiie tlendrr hold the couipositiua system had aa jec 
atuined at that timr. is to be found in «£thclbert. 05 ** If a thigh shaU b9 
broken, let him pay I J sh ; if he become lame, then must tbt frieoda M%^ 
trmie ' 
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proceed to vengeance after he had given his foe every oppor- 
tunity to make compensation, or if his foe resisted : — 

§ 1 : ^ If he have power to surround and besiege his foe. let him 
watch him during seven days, and not attack him. if he (foe) wish to 
remain there. If he wish to surrender and give up his arms, let him 
cruard him unhurt thinv davs. and announce it to his kinsman and 
friends " [/.e. in order that they might make composition for him], 

§ 3. *' If he have not power to besiege him within, let him go to 
the ealdorman and ask aid ; if he be unwilling to aid him. let him go 
to the king before he attack his foe,** 

i 4. ** If any one comes on his foe unexpectedly, . . . if his foe be 
willing to give up his arms, let him be held thirty days, and announce 
it to liis friends. If he be unwilling to give up his arms, then mag he 
jight him,** 

The preliminary procedure in which negotiation was made 
for the settlement is thus described : — 

Edm. II. 7 : " First, according to folk-right, ought the slayer to 
give pledge to his spokesman, and the spokesman of the slayer to the 
kindred of the slain, that the slaver will make them full satisfaction. 
Then should security be given to the spokesman, that the slayer may 
draw nigh in peace, and himself give pledge for the wer. When he 
has given his wed for this, let him further find a werborh, or security 
for payment of the wer. After this shall have been done, let the peace 
(mund) of the king be raised between them." ^ 

Such was the aim of Anglo-Saxon law ; but that its decrees 
were pmctically nugatory in regard to vengeance is shown by 
the necessity of subsequent laws, as well as the influence of 
other matters : — 

.£thelr. IV. 4. § 1 : << If he fight before he demands his satisfac- 
tion, and live, let him pay the king's ' burhbrece * of five pounds." 

The state desired to see a weakening of the family bonds 
as a means of diminishing the blood-vengeance, and decrees 

1 Cf. Anh.Vn. 1, 4 : " When that is done then let the king's peace be estab- 
lished, that is, that they all of either kindred, with their hands in commoo npon 
one weapon, engage to the mediator that the king's peace shall suod." Vidt 
Henr. 76, §§ 1, 6-7. 
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were passed with this aim ; ^ but with little success.' The 
church employed its influence in the amelioration of ven* 
geance and feud, and so far as the establidhmeut of asvlums 
in the churches^ effected any thing, or protection in going to 
and coming from a church festival, s^he succeeded. But, not- 
withstanding the efforts of church and state, vengeance and 
private warfare continued throughout the whole Anglo-Saxon 
period. The government was only as strong as unruly 
ealdomien permitted ; the people were turbulent ; and it was 
reservetl to William the Conqueror to strengthen the power 
of the ^t.ite. and effect the [inictical 5uppies>ion of feud. Yet 
it was n^'t until the rt-iirn of Edward IV. that the laj»t ex- 
am [»le of i»r:va:e warfare occurred.* 

In t!;e K'M'.v It .:;;1 !ii>torv of the Germans, twr» different cur- 
rents mii>t i»e fullowcd : one. that of vengeance and feud, out 
of real Iiarmonv with the state, and \*et allowed to exi^t bv 
the very power ready to destroy it ; and another of law, 
which sometimes minjled i:s current with the former. This 
last took place when the state legalized an act of private 
vengeance. When an offender broke the peace, he became 
\p90fact) •' peace-less " (^friedlof) ; he was outride the pale of 
law and protection ; vengeance against him was not regarded 
as a crime, atid his life was fi)rfe;t. By bringing the charge 
before the court, the pei mir^Mon of the community formed an 
enlarged ri^h: of vengeance. 50 to speak, in that by now en- 
gaging all me:nLei*s of the c-immuiiity to assume a state of 
warfare against the peace-l»reaker, he became an outltw. In 
other words, vengeance was limited to such acts a.«, if brought 
to a legal decision, were followed by outlawry.* Finding the 
principles of summary action deeply imbedded in the earlr 
German mind, the state adapteil that which they found in 

» Alfr 42. ?|5. 6; EJm II. I. 

• ^thelr II. 4 ; VIII. *J3 ; Co. I. 5. { 2 ; cf. iupra. pp. 71. 72. 189. 14a 

• Aifr J. ?r n 1-5; *-. 5 -■ 

« DuiiUIe. BanmaK'e. I. I3-J. 302. rAV ITi* Allm p 123. 121. 

• The Grifii alliweii k:I!:nf tn vrn^eam-c erm for a««aultt. threats. ub4 
injuries to propertj ; but ia aU theit casef the ctiaractenftic wat, th«t if ibe/ 
cane to a judgment outlawrr wouli have been deviare*! .WiidA. p. 101). la 
vtogeaocc tL« iniiriJuAl becasie t!ie ju Ige. an J attirl oa hU o«d risk. 



THE A^^GLO-SAXON LEGAL PROC£Dr&£. 271 

existence, and made outlawry a last resort, should the indi- 
vidual need the aid of the community. The old folk-com- 
munity, as a confederacy bound to peace, was among the 
Anglo-Saxons held together by the king; and what was 
originally folk-peace became king' 8 peace, without materially 
changing its meaning. The peace-breaker was " inimicus regis 
et omnium amicorum eius ; " ^ but yet he who held out again.st 
the law was declared ** untrue to the folk " - (-' tiht-bysig,'' 
and " folce ungetrj'we ") and the old folk-peace. The ex- 
communication from the folk-peace in its old meaning still 
exi:?ted, but with special emphasis on the relation to the king. 
The ofifender was put out of the pale of the peace ('• friS- 
leasan " 3) ; he was outside of all law (*' utlah " "*) until the 
king restored the peace to him (** friMan '' *), or inlawed him 
again (*' inlagie " ®). But the outlaw was an enemy to the 
whole folk as well ("utlah wi5 eall folc " '), and his act was 
called iitlages weorc.^ And then because he was an enemy 
both of the king and folk, no one might harbor or support 
the outlaw ; this, if done, itself constituted a great crime.^ 
His land was forfeited to him of whom it was held.^^ Rather 
is the outlaw to be hunted down and slain, and rightly termed 
a fugitive ('' flyma " "), on whose head a price was set.^^ 
He was a '* lupinum caput," ^* a wolf, glad to escape the 
country, and spend his life as a wretch ^* (** wreccena ") ; and 
when excommunication from the church, as among the Anglo- 
Saxons, befell him, nothing more could be added to his dis- 
mal situation. 

So among the ancient Germans it is clear that vengeance 
and outlawry contained no conception of a punishment as 
such ; but it was rather an ex parte proceeding based on the 
breach of the peace. The state put itself in an attitude of 

» JEtheht. n. 20, § 7. « -Ethelr. L 4 (Pr.). 

» Cn. IL 15, (Pr.). * Edw. and Guth. 6, § 6. 

» iEthelst. IL 20, § 8. • Cn. L 2, § 4 

T iEihelr. L 1, § 9. • Cn. IL 13. 

* Cf. Ine 30 ; and, for manj corresponding passages, vide Schmid, p. 34. 
»• Cn. II. 13, 78. Vide supra, p. 250, ff. 
" \lde Schmid, p. 576. " Wihtr. 26. 

u £d. Conf. 6, § 2. i« Alfr. 4 (Pr.) ; ^their. YIIL 21 
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war in regard to the offender, as it would have done against 
a foreign enemy.^ In the earliest times outlawry was de- 
clared for killing and the more grave offences, which it will 
be well to term eauM(u mnjorei^ in oppaMtion to lesser 
misdemeanors, or cannat minorei^ which were settled by a 
composition from the remotest historical period.' Cauiae 
majorei were premeditated, wilful, and not accidental • in- 
juries to body and property, involving a breach of the folk- 
peace, in which the plaintiff couKl sue for outlawr}- ; while in 
causae minore^ the suit could be broui^ht onlv for a settled sum. 
This shows tliat the criminal svstem of the earlv Germans, 
however crude, aimt-d at the «lispen<ation of justice : and 
Tacitus iiKo statt'S that the pnni'-hment wa< arcommo<lated 
to the iiff»*nre (^pf' m-^'l) po»*na\. In the Xorthern sources, 
in which WiMa l5nd> the oldest procedure, the ^au$af major^B 
included almost all offences, except slight injuries to property 
and body (which left no visible traces).^ slander, &c. ; 
while expiable offences, or cauM'U minore$^ were few. If, 
then. Tacitus can be supplemented by the Northern law,* 
there were three stages of development : that is, three periods 
when one particular penalty preponderated over the others. 

The first or earliest stage was when the cauMat majortM^ 
which were followed by outlawrj-, included, as just said, 
almost everv offence. The Scandinanan sources are an ex- 
ample of this stage, with yet an apparent leaning toward the 
second. But the large number of the offences in this claM 
diminished through several means. First, through the com- 

1 Maartr, Krit. Utbcnch. III. p. 29. 

s Cf. WUda. p. 2)^9. WilJa f p 264 ff.) hat termed thcM diritioof ** brMcktt 
of peftce " {cauMt mo/irvf ). and " brenchet of Uw '* (canMt Hiiii«^«K<»d*0igBa- 
tiont whicii muft lead :o much coDfasion io tho Uj miod. Thtrtfort I have 
used other, but equivalent, terms. 

* Wilda, p 81^ ; Maurer. Rnt. Uebench. Ill p. SO EscpUcioB be pajmaat 
•eemt to have been a common Arrao inttituttoB. 

* For the ^lerman conception! of r^tnt and cn^'f*!. ridt infra, pp. 2M>7. 

* WilJa, pp 2»;9. 270. 

* The fact which maket thie almoat poiitirele certain fbf Aoflo-SaJMB 
•tudiet. ii that Wilda maket manf of hit deducciona from the Angio-Saioa 
law*. an<l fin<lt in them the tame m»titotionf at in Northern law {ndt WiMftt 
p. 3t»4) 
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position system (or the extension of the causae minores over 
those formerly causae majores)^ the prevalent class of penalties 
during the second stage. The causae viinores now included 
bv far the largest number of offences for which a fixed com- 
pensation was made ; and. inasmuch as the peace was 
broken, as well as a damage done to the indi-v-idual, a part of 
the sum went to the state as peace-money (^fredus^ from 
//•/5. and wite or wette'), and another to the indi'vidual as 
damages (hot),^ The development brought such of the 
canme majores as were least aggravated, like simple killing, 
under the head of causae minores. and permitted expiation by 
a payment.- Although this sum was at first the result of 
private agreement, later tlie state asserted the right to avert 
the vengeance from him who had paid, or offered to pay, 
the fixed sum. In the course of this second period, almost 
all the causae majores^ which originally had been attended 
by outlawry, became expiable ; except when the offender, or 
his kindred, refused to make the settlement. These expiable 
causae majores differed from those offences always atoned for 
by a settlement in that, when the composition could not be, 
or was not paid, the offender laid himself open to the con- 
sequence of the old causae majores^ — outlawr}'. These 
formed an intermediate class of expiable causae majores. 
This is the period of the folk-laws, which show an inclina- 
tion to pass on to the third stage, or that of true punish- 
ments. 

By the side of the causae majores and minores^ or beside 
outlawry and compositions, there existed the third class of 
true punishments for particularly disgraceful crimes, to 
which neither outlawry nor compositions applied. While 
Tacitus speaks of the other offences, he mentions punish- 
ments of a different nature imposed for treason, desertion, 
cowardice, and adultery.^ In these cases, the state appeared 

^ Tac. Germ. c. 12 : " Sed et lerioribus delictis pro modo poenarum equorum 
peconimque numero convicti multantur. Pan maltae regi Tel ciritati, pan 
ipsi qui vindicatur, vel propinquis mis extoWitur." 

^ Apply to the question of rengeance and outlawry, tupra^ p. 268. 

3 Germ. c. 12 : " Distinctio poenanim ex delicto. Proditores et tnntfbgat 
arboribus suspendunt : ignavos et imbelles et corpore infamet co«do ac paludt, 
injecta insuper crate, mergunt." FTdif, c. 21, 22. 

18 
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not as a belligerent partr against a member of society, bat 
in a higher position, as that of castigator.^ The namber of 
these crimes for which originally a true punishment was 
inflicted gradually increased with the growth of legal 
conceptions. And in the few heavier enusae majoret for 
which no comi)osition was allowed, the outlawr}*, from being 
a specie:^ of warfare in which the individual forces of the com* 
niunitv were enlisted a'^ainst the offender, ;;r%diiallv took on 
the chanicter of a true puni^hment. The unlimited ri.^ht to 
kill piissed into a duty to catch and deliver the offender to 
the state. If he resisted capture, or escaped from custcHly, 
thtr!i lie coiiM as before lie slain with impunity : so tiuit, 
althoujrh vengeance now beijan to be contined within narrow 



1 Tacituf. in hit account of tl.i* German criiiiioal trttrni. bat ciironivM U>« 
exittence of thv meant of '•otnfm,i-tion as well ai the public pmnnkmemtg ; bat, 
•tran;;«lr enouirh. maJe no mention of OH/Mitrry (c*f. WiMa. p. 267. Ruttlin. p. 
72). Thii hai led to the •liK*u««lon nf the quettiun of tbt public paDishiuemf- 
Wilda It tta^^ered by tlie omistiun of Tacit u*. and dovt not boldly tut* 
whether he rt-^ard* the* e cajei nt true puniilimentt. or not ; but ioclinet Co tbt 
former 'p. *y'^. K«">ftlin hold^ that they were not. and tumt up hia coocltuiont 
at foUowt : " Each crime it a breach oi the peace, and by law it atteo^Uhl by 
outlawry. The contequence of thit outlawry, in regard to uffencet which w»r* 
committed lirectly a^»in»t the conmiunity. it tliat which, in Tacitut. appvan aa 
public puni«htnrntt ; in re^nrd to other offencet. the doer wat firen up to thm 
▼eneeance of the injure«l kindred, in cate the injure<l party or hU le^l rvprt- 
•rnutive did not prefer to tue for the compvntation (buitvi. Accurdiiif CO 
Tacit uf. private crimet in generai belunir to thit cla*t. while tbt Nonbtm laws 
ma>ie many -if them inezptable In every ca»e. private crimet only art tipit- 
hie. not tf;o«e committed again it the community ittelf If tuit be bruutrht for 
the compentation. the community deci<le4 : if tLe condemned refutt paymtot 
of the compotition. then again outlawry befell him. to tliat ht could bt tlaia by 
any one without compeoiation ; and the fame befell hit companioni bound to 
te^-urity in caie tliey did not execute their obiik'atioD " (pp. 73.74). Kutllia 
hai tr:e«l t.» thow that the abr>re caiet w«>rv a manifettation of clit commanitr, 
ai'tmg At an a«engifr for wi.ich he can <lraw nu #uppf>ri from hit i^ferriK'tt to 
WiiiU:. and that the fiermant had no cumvjitiiin of criiue or delict io tbt 
mixlern ten^e. He iri;ue« that Tacitu* taw m :\.v*t cate* the actt of the ttatt 
at an " arenirer . " an-l. a« a Roman, ^aw in thvm 'mly true punithmentt ip 72*. 
But why It ;t nut at fair on the •>tl^r hand. ailnii:::n,( the esttience of ootlawry 
in hit Jay. to tuppove t^al TAcitUf *aw ::» vsvrc:ie. and. at a Komaa. could aoc 
tee 10 :t any t!;ing but a true puiitiiimetit. an«l. therefore. cUtied it with tbt 
actual cate* ui true pur.i'i.iiii-::: wi.icri he ItiUifl. flodin,;, cooie^utatly. 
reatuo to n;en:i in trntUwry ' Maurvr p. II t.oi'I* that the catct ia 
were iroc punithment*, and tad$ t uppor: ui to good ao autbontr at ^ali«. 
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bounds, it was not yet extinct. The same progress, in order 
to better adapt the penalty to the crime, also converted the 
outlawry imposed for the less aggravated offences into per- 
petual or even temporary banishment ; and the offender's 
life was forfeit only if he did not quit the countiy, or 
returned before his term expired. Then, at a time before 
this change in the outlawry was fully completed, the compo- 
sitions assumed a position under the system of true punish- 
ments, and the violated peace was bought of the magistrate 
or king. 

The Anglo-Saxon criminal system was still in the midst of 
the transition. Outlawry and vengeance appeared in Anglo- 
Saxon law, but in a limited form ; and the private composition 
still excluded public punishment. While true punishment 
had also obtained a foothold in the law. But while the ban 
of outlawr}- was originally the consequence of all great 
crimes, it now appeared among the Anglo-Saxons rather as 
an exceptional and last means of coercion. Maurer has 
clearly shown that outlawry was only allowed, as an external 
means of necessity, against the criminal who stubbornly 
opposed the usual course of the law.^ And, therefore, ven- 
geance was confined within the bounds set by outlawry ; for 
the state tried to enforce the rule that no one could proceed 
to self-help who had not first sought satisfaction in the regu- 
lar way.^ Even the thief caught in the act, whose life was 
always forfeit, could not be killed unless he opposed his pro- 
duction before the court.^ He must be bound and taken to 

^ Alfr. 1; £d>v. and Guth. 6; Atheist. II. 20; Edg. IIL 7; ^thelr. L 1, 9, 
V. 31, VI. 38; Cn. II. 30, 33, 48; &c. 

* Vide supra, p. 264. 

* He had committed a crime by which he forfeited lilt life, or could, under 
the limitation of vengeance by compositions, pay the value of that life, or his 
wergeld : — 

Ine, 12 : " Si fur capiatur, mortem patiatur tW vitam tuam wertgildo tuo rtdi" 



mat." 



And his slaver could be brought to account, if he did not gire the thief an 
opportunity to buy off his life, and slew him before he attempted to fly : — 

Ine, 28, § 1 : " Si repu(^et vel aufugiat (i.e., not before), rem sit wittu. 

Ine, 35 (Pr.) : " Qui furem Occident, licet ei probare jurejurando, quod eum 
fugientem pro fure occtdit." 

The laws show, therefore, that, if the slayer could not make oath that h« 
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prison, and only if he tried to defend himself, or to escape* 
might he be slain : ^ — 

iErnELST. H. 1, $ 2: **Si velit te defeii«iertf, rel aufu^re. tunc ei 
pottea oon parcatur.** $ 3: ** Si fur poiintur in circvre. m ihi XL 
nuctibuA. et in(l« redimatur fonu per CXX Mil., et eat cognatto eiiu 
io plegium, 4Uo<l deiuceps i*i absdneat.*' 

A^rain. while a thief mi'^ht thus be slain, and the act went 
unpunished, Anglo-Sjixon liw prescribed certain penalties 
against him who slew another in solfilefence : — 

Hi;Mi. So. j 7: "Si ijuis in <Iom«» wl in curia ri"^i^ f«*<>frit homi- 
ci«1ium vol hi>iu:iiiiil:i::!utn. «le nirtuUris comiMtnat. Kt iliHiiiim rtf:;i« 
vt-l curiam Ikm* loco dirimu^ ul>icuii<|U«* in p*i:*oni* ^ua Mt. ciijuMnini|Ue 
fcfnUnu vi-1 maii!«in sir. Si ijuis t.nmt*ti l»"jitini.ii «Mactioni* fr«t«*4 
haUat. Vfl Di-i ju.liciuni '^ifi-rat, iju»hI $e *ittrnii«wl* fecerit, Dri rec- 
tum ut tmenilarM liceat. 

It cannot be explained here that the compensation must 
be made because of a breach of a special peace, since the act 
ie d»'ftndendif did not go without a fine in later English Ian*.' 
For a s<jluiion of the difBculty. Von Bar' points to the fact 

fl«rw the thief trying to e«cap«. he had no de/ence. and mait par \hm thiffTs 
werfrei'l. Cf. aUo .EtheUr. VI. (Jud. Civ. L«)nd.) 1. $ 1 : " Ut noo parcatur 
alicui latroni fupra XII annul et supra XII den., J« i^nn vtrt fittm kmfmAuUm, 
ipiud "ruj %it et ad netnitiiineiu aliquam mm pof«it " — § I : " Et fur. qui M«pc 
foriifactui erit a pert e. rt ad op I ahum ^aiUt et n*us appareat. occMator. aiMi 

pleiriare, quod temper in r«-tii}uum cetiet a malo." 

Cf- Lex An;^} et. Wer (Mi-rkel) II 5 " Humu ia furto ucciiua nonaolva- 
lur- St^l ti proximus eiu» dixerit inn'ictnum ocrit*tm, — ^ [Wt th« alajrcr 
•wear] l:i liominum aacrinivnto furem cre-ii j««'» -iccn'tm." 

* Cf aUo the pn>cedure of the Lex Salica . "At the lame timt that Im 
uttere^l the hu** and cry. ii.v ;njare^l party leiie*! hini. and forthwith drtv him. 
u«iiu' f-'H V if nece«4ary, ^w >r*' il.v oun li the court was not in ttMioa. ibm 
cntnmunity immediately ativmhlrd. in onler to jud;:c the fiagrant crinM." 
(Sohm. p f^. H7i. 

* Statut. (u«HV4ter. *) K>! I . UT"*. c 7 " Pourru t*«t entement qiM ool 
ne if*era il«*««>nnat« ile la < liAiiL-ere p«>ur m<>rt I'humnie d'enquirer. ti 
octMst autre par ini«ari*ntur«* 'Hi km d'f^n'iiut uu en autre maniera mm ffftoQjr. 
mait olui •ow m ;>«^i. n J'ltquf » ta venur K'f juttiv'eft eyrani «>u aatijntf h fMtft 
dvlnenr. et ■• mit rn payt 'leran*. t-nx de t>ien e; dr m.il Et ti toi trour* put 
pay*, iju'd le Il«t i-n ./•'•r«/M' -xi par mi«i venture. 'I«»nc fera let Juaitcta 
Tnir au K«ii et le Hoi lui en fi*ra •% ^T:kiv t'il lut pUit " 

* V. Bar. Beweiaur. p. 72. ff. 
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that the German procedure awarded the proof according as 
the presumption, on prima facie evidence, leaned to one or 
the other party. If the slayer admitted the killing, and 
could assert that otherwise the slain would have committed 
a heavy crime, he went unpunished ; but if he admitted he 
had a dispute with the slain, and a combat thence arose, — 
this is defensio in the old laws, — it was probable that the 
killing, although not intentional, was culpable. It was pos- 
sible that the slain mic^ht be innocent ; but this could onlv be 
established by such an examination into the circumstances 
of the act as was unknown to the old procedure. There- 
fore German law assumed o, praesumptio juris ttdt Jure against 
the slayer, and presupposed a possible culpa of the slayer, in 
that he might have transgressed the bounds of strict self- 
defence. It is under such a principle as this, that, in English 
law, until a recent date,^ while killing in order to prevent a 
great crime went unpunished, killing se defendendo was only 
in a measure excusable ; since the law presumed that whoever 
killed another in a contest was not wholly guiltless. So 
when Blackstone - recorded a punishment in this case to be 
the paj-ment of an amount of property, in Anglo-Saxon law 
it was the payment of the wergeld.^ 

In Anglo-Saxon law, therefore, outlawry had given way 
partly to the system of compositions, and partly to the theory 
of true punishments. To the first corresponded expiable 
(" botwyr^e ''), to the second inexpiable (•' botleas ") crimes, 
of which the former occurred most fi-equently in the earlier, 
the latter in the later, laws. As time passed, more civilized 
conceptions arose as to wrongs against society, and the 
energies of the state were directed more and more to the 
repression of crime and the punishment of the ofifenders. In 

1 Vide 9 Geo. IV. c. 81. § 10. « IV. p. 184-188. 

* The Sachsen Spiegel (IL 14) gires a case, where if the slajer could not 
remain, as was required, with the dead body, nor bring the body before the 
court, he must pav the wette to the magistrate, and the wergeld to the rela- 
tives. In the Ricbtsteig Landrechts, if the slaver convicted tlie slain of a 
breach of peace, he need not pay the wergeld (V. Bar. p. 82). The above doc* 
trine is evidently consistent with the killing of a thief caught in the act: if he 
was slain as a thi^f, the kiUing was justifiable ; otherwise not. 
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crimes of an especially serious nature, or those which had 
become too frequent* not even a compensation was allowed 
to be paid by the wronjc:-doer ; and the state itself inflicted 
summary puni>hmenc. From the time of Alfred, the offences 
multiply for which no compensation could he received ; and 
even crimes for which compensation couM be received were 
also threatened with puni.<hment, and thus became condi- 
tionally expiable at the will of the king. 

Apart from the indemnification (" ceap'jild ") and the 
information-nicaiey (•• mehlfeoh "), in crimes expiated by 
compositions there was a iloiible payment, out* to the injured 
party, and annther to :hf* state. The tirst jarr **i the "W '* * 
(from thr n"»t nu-aninc: to h^tt^^r) was inteiidi"! to repair the 
wning inflictfd on an nppoiifnt. and, seerain-jr to be an indem- 
nification Xmv honor, health, and such injuries as bore no 
market value.- implied a confession of the wrong done, and 
was, in fact, termed ** satisfactio *' bv Tacitus : the second 
part was known as "wite,*'^ and wais the purchase-moner 
for the forfeited folk-peace in the old sense, the equivalent of 
**lahcop"* (law purchase). And since t!ie king, under the 
Anglo-Saxon kingship, represented the old folk-peace, to hii 



> The crtmpannre imly of the German co<Iet giri-f the fitUowiog molt te 
regmrd to finet — 

(1) The oMer die Uw. the more timplt the iTttetn of ptrreenti. Bat la 
time thej all b<rcame more complex ; the lumt pai*! iDitea>l of oatlavrr latr^ 
duced a new »«:r>* of amounts ; and the old amoanti were dirid«d aad maM* 
plied in order to adapt them *o the graritj of the offence. 

(2) The amount of the wer^ld forme<J a new baiii of compotation, 
•ometimei crowded out the older lyitem 

(3) The payment! gndaally atiumed more aud more tlie cliaracter of 
bhmvnti. often dririnir out all conception of a peace-muney. 

(4) In lome offence*, at theft, the payment dependrl on the worth ol the 
thing: and, therefore, always raned in amount fWilda. p ^'1. ff ]. 

> Wiida. pp 3U, 315. 

* " Witt" mi'aninc punishment, as Maurer points out 'p lot. was fooad te 
Norweffian. Icelanlic. Swedish, and Danish, aa well as An^!<>' Saxon bw. Be 
has opened a question of Jenration. whether " wite " onipnally meant "pimUlh 
ment." and af terwarrl came to mean the fine inflicted as puni>)tment ; or whtUMT 
It waa onmnally the " peace money." and later took on the meaning of poaii^ 
ment because the sum was so intended * 

« .f:thelr III. 3. Ct also fill 9). "bicKe lah." and (a 1. Pr) "MS 
gvaa." 
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usually went the wite ; but for some minor crimes to the hun- 
dred, or lord who had sacu and socn. 

The basis of the hot made to the injured party in cauaae 
minores and expiable causae majores^ was the " mund," ^ or 
" mund byrd." The word meant the protection conferred b}** 
any one, and the peace he enjoyed ; and the " mund-bryce " 
was the sum to be paid for injury to this peace and protec- 
tion. The amount of the "mund-brvce" varied with the 
rank of the person, and the gravity of the offence. In the 
Kentish laws the hot for the ceorl, eorl, and king were 6, 12, 
and 50 shillings respectively;^ but these were subsequently 
changed in amount and proportion.^ Alfred"* fixed the king's 
"borhbr}*ce" or "mund-bryce" at five pounds (240 sh.), 
and the king's " burg br}-ce '' (burgi infractura, invasio nian- 
sionis) at 120 shillings, and thus they remained from that 
time.* One of the expiable causae majores was simple kill- 
ing, for which the hot to be paid was technically called wer- 
gyld (leodgyld^ or tcer and leod in short), varying according 
to the rank^ of the slain, and including even the price of the 
king's life. The wergeld for the common freeman was 200 
shillings in Wessex and Kent;' and in Mercia ® and Xorth- 

» The equiTalent in Northern law was "rettr " (Wilda, p. 854). 

^ -Sthelbt. 6, 8, 18, 16 ; Withr. 2. 

* The changes in the different ranki of society make it impossible to give an 
orderly statement of the various sams ; while, in addition, each stem in Eng- 
land had a different system. But the duodecimal system (6, 12, &c.) con- 
tinued to exist by the side of a decimal system (5, 10, 80, &c.) from Alfred's 
time. 

« Alfr. 3, 40; vide Henr. 84, § 3, 76, § 4 (cf. Ine, 46). The pound contained 
48 (or 50 in large payments, to cover worn coins) shillings, of fire pennies each. 
The pound of 20 shillings of 12 pennies each was adopted after the Conquest. 

» -Ethelr. VIIL 11 ; Cn. II. 68. 

^ The primary division was into 7*i0y-, Six-, and Twei/htpuUtmen, whose 
wer was respectively 2, 6, and 12 hundred shillings. But the wer of the first 
or common freeman, was not 200 shillings throughout all England, as Wilda 
states (p. 408). To the time of Ine, the common Areeman, ctori, was simply 
opposed to the eorl. But the higher classes were known by either of the terms 
eorl, gesi*h, th^en, in opposition to ceorl. without positive distinctions. But 
ealdorman gained a higher station, and was a twelf hyndesman. In Cunt's time 
the ceorls had been depressed, and were termed ilUberalu (Cn. III. 21, &c.). 

7 Vide Maurer, p. 48, n. 1, who disproves Kemble's estimate of 180 shillinga 

> i.e., 200 Mercian shillings, or about 160 West-Saxon shillings. 
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were passed with this aim ; ^ but with little success.' The 
church employed its influence in the amelioration of ven- 
geance and feud, and so far as the establiahment of asylums 
in the churches^ effected any thing, or protection in going to 
and coming from a church festival, »he succeeded. But, not- 
withstanding the efforts of church and state, vengeance and 
private warfare continued throughout the whole Anglo-Saxon 
period. The government was only as strong as unruly 
ealdormen permitted ; the people were turbulent ; and it was 
reserved to William the Conqueror to strengthen the power 
of the •'t.ite. and effect the practical 5iuppres>ion of feud. Yet 
it was imt until the reign of Edward IV. that the hist ex- 
anijtle uf i»riv.ite wiufare occurred.* 

In t!ie L-arivleCTi^l Iii^-'turv of the Germans, two different cur- 
rents mu>t l»e fuUowcd : one. that of vengeuiice and feud, ouc 
of real harmonv with the state, and yet allowed to exist bv 
the very power ready to destroy it ; and another of law, 
which sometimes min^'letl its current with the former. This 
List took place when the state legalized an act of private 
vengeance. When an offender broke the peace, he became 
ipio facto '* peace-less " (^frUdlon) ; he was outride the pale of 
law and protection ; vengeance against him was not regarded 
as a crime, and his life was f»>rfeit. By bringing the charge 
before the court, the permission of the community formed an 
enlarged ri;:ht of vengeance, so to speak, in that by now en- 
gaging all nie:nljei*s of the community to assume a state of 
warfare a.;aiii>t the peace-V)reaker. he became an outlate. In 
other wonls, vengeance was limited to such acts a.*, if brought 
to a legal decision, were fallowed by outlawry.* Finding the 
principles of summary action deeply imbedded in the earlj 
German mind, the state adapteil that which they found in 

1 Alfr. 42. fi 6. 6: EJm II. 1. 

« -Eihelr. II. 4 ; VIII. la : Cn. I. 5. | 2 ; cf. iupra, pp. 71. 72. 18©. 14a 

* Alfr o. Pr 13 1-J ; 4*.:. j Z 

* Dug.UIe. BarntK'*. I- 13-*. 3^2. "-SV HA MWn p 123. 121. 

* Tht Grsot Ail'>v«>i k-.Iling m Ttrnfeam-c er«n for atttults. thrratt. tad 
lojurlei to proprr.T : but in all thrft casrf the cltanctenntic wm. that if tiMf 
came to a judgmcn! outlawrr wouM hare been dcvUre'l .Wilda. p. Itt). la 
▼togeaact iLa inJiTiJuai became the julge. ao 1 ^itrl oa hit o«B riik. 
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existence, and made outlawry a last resort, should the indi- 
vidual need the aid of the community. The old folk-com- 
munity, as a confederacy bound to peace, was among the 
Anglo-Saxons held together by the king ; and what was 
originally folk-peace became kinjs peace, without materially 
changing its meaning. The peace-breaker was " inimicus reais 
et omnium amicorum eius ; " ^ but yet he who held out again.st 
the law was declared " untrue to the folk " - ('* tiht-bysig," 
and " folce ungetr\-we ") and the old folk-peace. The ex- 
communication from the folk-peace in its old meaning still 
existed, but with special emphasis on the relation t-o the king. 
The offender was put out of the pale of the peace ('• fris- 
leasan " 3) ; he was outside of all law (*' utlah " "*) until the 
king restored the peace to him (*' friJian " *), or inlawed him 
again ('* inlagie " ®). But the outlaw was an enemy to the 
whole folk as well ("utlah wiC eall folc '* '), and his act was 
called fitlage9 tceorc.^ And then because he was an enemy 
both of the king and folk, no one might harbor or support 
the outlaw ; this, if done, itself constituted a great crime.^ 
His land wjis forfeited to him of whom it was held.^^ Rather 
is the outlaw to be hunted down and slain, and rightly termed 
a fugitive ('' flyma '* "), on whose head a price was set.^^ 
He was a " lupinum caput," ^^ a wolf, glad to escape the 
country, and spend his life as a wretch ^* (" wreccena ") ; and 
when excommunication from the church, as among the Anglo- 
Saxons, befell him, nothing more could be added to his dis- 
mal situation. 

So among the ancient Germans it is clear that vengeance 
and outlawry contained no conception of a punishment as 
such ; but it was rather an ez parte proceeding based on the 
breach of the peace. The state put itself in an attitude of 

> Atheist, n. 20, § 7. « JEthelr. L 4 (Pr.). 

» Cn. IL 15, (Pr.). * Edw. and Gulh. 6, § 6. 

» JEthelst. II. 20, S 8. • Cn. L 2, § 4. 

T ^thelr. I. 1, § 9. • Cn. II. 13. 

* Cf . Ine SO ; and, for many corresponding paisages, vidt Schmid, p. 84. 
»• Cn. II. 13, 78. Vide suiira, p. 250, fl. 

» llde Schmid, p. 575. « Wihtr. 26. 

" Ed. Conf. 6, § 2. " Alfr. 4 (Pr.) ; JEthelr. VUL 28w 
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war in regard to the offender, as it would have done against 
a foreign enemy.^ In the earliest times outlawry was de- 
clared for killing and the more grave offences, which it will 
be well to term cauMcu mnjorei^ in opposition to lesser 
misdemeanors* or eauMae minoren^ which were settled by a 
composition from the remotest historical period.' Cautae 
majoret were premeditated, wilfuK and not accidental* in- 
juries to body and property, involving a breach of the folk- 
peace, in which the plaintiff could sue for outlawrj* ; while in 
causae minorett the suit could l>e brou'^ht onl v for a settled sum. 
This shows that the criminal svstem of the earlv Germans, 
however crude, airard at the •lispen'iation of justice : and 
Tacitus also states that the puni>hment wa< aocommoilated 
to the i^fft^nce (^pf'j W'-^'Ij po^na). In the Northern sources, 
in which WiMa find> the olde^it procedure, thf ^au$af majors* 
included almost all offences, except slight injuries to property 
and body (which left no visible traces).* slander, kc, ; 
while erpiable offences, or cauifi^ minorei. were few. If, 
then, Tacitus can be supplemented by tlie Northern law,* 
there were three stages of development ; that is, three periods 
when one particular penalty preponderated over the others. 

The first or earliest stage was when the cauMae majorti^ 
which were followed by outlawr}-, included, a* just said, 
almost everv offence. The Scandina\ian sources are an ex- 
ample of this stage, with yet an apparent leaning towarti the 
second. But the large number of the offences in this class 
diminished through several means. First, through the com- 

1 Maar«r. Krit. Uebench. IIL p. 29. 

' Cf. Wilda. p. 263. WiMa (p. 264 If ) has ttnncd thtM diritioM " brMchM 
of p^Act '* {cauast majnrti), and ** brvachet of U« " (caa«a« «in«fv«).*-d*tiSBft* 
tiooi which must letd to much confusion io tho Uj miod. Thtrtfort I havt 
QMd other, bat equiraltni, terroa. 

* Wilda. p Sl'^ ; Maurrr, Krit. Uebench. m p 30 Expiation br pajmcat 
•eemi to ha^t bc«n a common Arran inttitunon. 

* For ;ht German conception! of 'Mf^t and cit:pn, n'dir infra, pp. 29^7 
» Wilda, pp. 2'ift, 2:0. 

* Tho fact which maket thio almost potitirelj ctrtain for ABflo-Saaoa 
•todies, is thtt Wilda makes many of his deductions frem tht Aaflo-S«soa 
laws, and flnilt in them the tame mititntions as in Northern law (nde WiUa, 
p. 366). 
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position system (or the extension of the causae minores over 
those formerly causae majores)^ the prevtolent class of penalties 
during the second stage. The causae minores now included 
bv far the larofest number of offences for which a fixed com- 
pensation was made ; and, inasmuch as the peace was 
broken, as well as a damage done to the indi\'idual, a part of 
the sum went to the state as peace-money (^fredus, from 
frits, and wite or rvette), and another to the indi^•idual as 
damages ihot).^ The development brought such of the 
causae majores as were least aggravated, like simple killing, 
under the head of causae minores. and permitted expiation by 
a payment.- Although this sum was at first the result of 
private agreement, later the state asserted the right to avert 
the vengeance from him who had paid, or offered to pay, 
the fixed sum. In the course of this second period, almost 
all the causae majores^ which originally had been attended 
by outlawry, became expiable ; except when the offender, or 
his kindred, refused to make the settlement. These expiable 
causae majores differed from those offences always atoned for 
by a settlement in that, when the composition could not be, 
or was not paid, the offender laid himself open to the con- 
sequence of the old causae majores^ — outlawry. These 
formed an intermediate class of expiable causae majores. 
This is the period of the folk-laws, which show an inclina- 
tion to pass on to the third stage, or that of true punish- 
ments. 

By the side of the causae majores and minores^ or beside 
outlawry and compositions, there existed the third class of 
true punishments for particularly disgraceful crimes, to 
which neither outlawry nor compositions applied. While 
Tacitus speaks of the other offences, he mentions punish- 
ments of a different nature imposed for treason, desertion, 
cowardice, and adultery.^ In these cases, the state appeared 

^ Tac. Germ. c. 12 : " Sed et lerioribus delictis pro modo poenanim equorum 
pecorumque numero convict! multantur. Pars mtiltae regi rel civitati, pan 
ipsi qui vindicatur, Tel propinquis suis exsolTitur." 

^ Apply to the question of vengeance and outlawry, supra, p. 268. 

' Germ. c. 12 : " Distioctio poenarum ex delicto. Proditores et transAigas 
arboribus suspendunt : ignavos et imbelles et corpore infames coeno ac palude, 
injecta insuper crate, mergunt." Vide, c. 21, 22. 

18 
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not as a belligerent party against a member of society, bat 
in a higher position, as that of castigator.^ The namber of 
these crimes for which originally a true punishment was 
inflicted gradually increased with the growth of legal 
conceptions. And in the few heavier enutae majoret fur 
which no composition was allowed, the outlawry, from being 
a species of warfare in which the individual forces of the com- 
munity were enlisted against the offender, gradually took on 
the character of a true punishment. The unlimited rii^ht to 
kill passed into a duty to catch and deliver the offender to 
the state. If he resisted capture, or escaped from custody, 
then lie couM as bt* fore be slain with impunity ; so that, 
althou'^h vengeance now be'*:an to be conlined within narrow 

^ Tacitu*. in hi* account of tt.c German criiuioal trfttrro. Ium chronk-Itd tli* 
exiitence of the menni of *'omfmnitf»n at well aa iIm public puniihrni^mtt ; bat, 
•trani^lr enouirli, ma4Je no mention of outtnnr^ (of. Wilda. p. 267, Kottlia. p. 
72). Tins ha* led to the «liK*uftflon of tht queftion ot tli* public panithiiMms 
WilJa if tta^^ereti by the omi>tiun of Tacitu*, and tloM not boliUj atat* 
whether lie rei^anU tliete cuei »• true punii huientj. or not ; but tocUnet Co tbt 
former fp. t^-Ti. K<">ftlin hold* that they were not. and sums up hia cooclttaioiit 
aa follows : " Each crime it a breach oi the peace, and by law it attended by 
outlawry. The contequeiice of this outlawry, in regard to offences which w«ff« 
conimitte<l directly at^nimt the community, it that which, in Tacitus, appears aa 
public puni^htiient* ; in retrard to other ofiencet . the doer was firen up to \hm 
▼enireance of the inJure«J kindre*!. in case the injure*! party or liia le^ rvprf 
senutivc did not prefer to sue for the compensation (buste). Accgrdinf to 
Tacit uf. private crimet in general belung to this clatt. while tbt Nonbtm lava 
ma«ir many of them inexpiable In e%ery ca»e. private crimet only art eipiA- 
hle. not tlio«e committed againit the community itself If suit be brouirfai for 
the compensation, the community 'leci>le« : if the condemned refute paymtnt 
of the compotiiiun. then again outlawry befell him. so tliai he could bt slain br 
any one without compeoiation : an«i the tame befell his companions bound lo 
se^'urity in ca*e tliey did not execute their obligation'* I pp. 73, 74) KuatUa 
has tr.e«l t<» show that the abr>re caiet W(*re a manifeitatioD of tbt communiir, 
acting AS an avenger ifor which he can draw no •iipp'in from his i^ferenctt lo 
WiMji. and that the C»«rmans had no coDLVptum of crime or delict in ibo 
mudrrn sen-e. He ar;;ue« that Tac:tu* taw in t^fte caset the acts of the siait 
as an "avenger. " and. a« a Roman, ^aw in \\\vm itnly true punishments ip T2^ 
But why IS :t not as fair on the nti^er hani). adiuiinn^ the existence of ootlawrj 
in hit day. to su(i{»ote t^ai T^caut taw \\% e«vrc:ie. and. as a Roman, could noc 
see in it any thing but a true pumtnment. and. therefore, classed it with tho 
actual ca*e« ol true pun.«i.:iien: wi.:ch he fiiund, finding. coo*eqnently, no 
reaton to men:;- in outUwry ' M.iuri*r p. ^* l.oitit that the caaea in qoeacioa 
were Uue punishment t. and tnl% luppurt jx to good an autboritr M ^nllV. 
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bounds, it was not yet extinct. The same progress, in order 
to better adapt the penalty to the crime, also converted the 
outlawry imposed for the less aggravated offences into per- 
petual or even temporar}* banishment ; and the offender's 
life was forfeit only if he did not quit the countiy, or 
returned before his term expired. Then, at a time before 
this change in the outlawry was fully completed, the compo- 
sitions assumed a position under the system of true punish- 
ments, and the violated peace was bought of the magistrate 
or king. 

The Anglo-Saxon criminal system was still in the midst of 
the transition. Outlawry and vengeance appeared in Anglo- 
Saxon law, but in a limited form ; and the private composition 
still excluded public punishment. While true punishment 
had also obtained a foothold in the law. But while the ban 
of outlawr}- was originally the consequence of all great 
crimes, it now appeared among the Anglo-Saxons rather as 
an exceptional and last means of coercion. Maurer has 
clearly shown that outlawry was only allowed, as an external 
means of necessity, against the criminal who stubbornly 
opposed the usual course of the law.^ And, therefore, ven- 
geance was confined within the bounds set by outlawry ; for 
the state tried to enforce the rule that no one could proceed 
to self-help who had not first sought satisfaction in the regu- 
lar way.^ Even the thief caught in the act, whose life was 
always forfeit, could not be killed unless he opposed his pro- 
duction before the court.^ He must be bound and taken to 

^ Alfr. 1 ; Edw. and Guth. 6; Atheist. II. 20; Edg. IIL 7 ; .£thelr. L 1, 9, 
V. 31, VI. 88; Cn. II. 30, 33, 48; &c. 

* I7<i« supra, p. 264. 

* He had committed a crime by which he forfeited Iiis life, or could, under 
the limitation of vengeance by compositions, pay the value of that Iife» or his 
wergeld : — 

Ine, 12 : " Si fur capiatur, mortem patiatur vd vitam. tuam wtrtgildo tuo rtdi* 



mat" 



And his slayer could be brought to account, if he did not give the thief an 
opportunity to buy off his life, and slew him before he attempted to fly : — > 

Ine, 28, § 1 : " Si repugnet vel aufugiat (i.e., not before), rtn» tit witat, 

Ine, 35 (Pr.) : ** Qui furem Occident, licet ei probare jurejurando, quod ems 
/ugientem pro fure occidit." 

The laws show, therefore, that, if the slayer could not make oath that h« 
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prison, and only if he tried to defend himself, or to escape, 
might he be slain : ^ — 

yErnELST. H. I, $ 2: **Si velit te defemiere. rel aufu^re, tUDC ei 
poitea oou parcatur.** $ 3: ** Si fur poiuitur in carcvre. m ibi XL 
nuctibuA. et iii(l« redimatur fonu per CXX fMil., et eat cognatio eius 
io plegium, qucnl deiuceps se absiineat.*' 

Aiiain. while a thief mii;ht thus be slain, and the act went 
unpuni>he(I, Anglo-Siixon l.iw prescribed certain penalties 
against him who slew another in self-defence : — 

IIknu. f^^K i 7: *' Si .|uii in ilomo vel in curia n"ji* iVtvrit humi- 
ci<1ium vel h<iiu:iiiT>i:t'j:um. «le m»-uil>ri» com:N>nat. Et diduum rr*^i« 

• 7 ft 7 

vel curiam Ihm- limi ^lirimu^ ulm'Uii<|U«* in r**^ione «tua *\i» ciijusMnuii|U<* 
fe(>«him vvl maitsiu sir. Si ijiitr tamt*ti Ifjitimm i^ut'tiimi* ttHte* 
halnrat. vel Dei ju'Iirjum otTi-rat, «pHHl te 'U/mdendo fecerit, Dri rec- 
tum ut ttneniiuTM liceat. 

It cannot be explained here that the compensation must 
be made because of a breach of a special peace, since the act 
f* d*'ftndendo did not go without a fine in later English Ian*.' 
For a solution of the difficulty. Von Bar' points to the fact 

flew the thief tryinfr to etcape. he hatl no defence, and matt par tht thiffTa 
wer^ell. Cf. aUo .F.theltt. VI (Jud. Cir. Lood.) 1, { 1 : " Ut ooo pAicatur 
alicui lacrooi lupra XII annoi et supra XII den.. f/< yw c*rt jmnt im^mtiUm, 
quitd 'ru$ tit el ad negatiifHeiu aliquam non potiit" — I I : " Et fur. qui M«pc 
foritfactuf eht aperte. rt ad oplaliuni radat et rem appareat. occidaror. miU 

pleffiare. quod temper in nrliquum ce«t«t a malo." 

Cf Lex AhkI et. U'er. (Mtrrkei) II. h " Uomu in furto occiiui oonaolea- 
lur. Sell ti proximut eiu» dixerit inwic^num ocritum, — ^ [Wt th« alaycr 
twear] 1:: linminum »acranieT:f'> furem cre-li imtp -iccti'im." 

1 Cf alfto the procedure nf the Lex Salica . "At the tame timt that h« 
uttere<l ihv hue ami err. *t.e :njure<l party leiie*! him, and funh«ith drtw him. 
luini: f<»n f if ntrt.'e«4ary. t«! >n' th** oiun If the court wai not in teaakMi. ibm 
community immediately ai««-m!iltHl. in unler tn jud;^ the flagrant criaM."* 
(Sohm. p. »4. t*7l. 

< Staiut. (fio<-e«ter. ''. El I . li^T** o 7 " Pourru «fft enteroent qua nol brwf 
ne i«»era de»)rmaii ^le la « hancere p«iur mi>r. dlioninit d'enquirer. ti hna»n» 
oct'iit autre par inivarcnfire 'lu %•** •i*t0n'liut uu en autre maniert mm Moojr. 
mail rrlui ^oit m pr%un juiquf % la venue \v% juiti.'ef eyrani •tu ataifntf h faol 
delivrne ec «• mit en pay« dcrant vwx de hi«*n e! de mal. Et ti toi trouea par 
pay*, qu'il le fltt •"< ii»f'"i>i m' ou par miftar^nture. dune fera let Jutliott 
roir an Ki>i et te Roi luj en firra «a fr^xe I'il lui pUit " 

* V. Bar. Beweunr. p. 72, tf 
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that the German procedure awarded the proof accordiug as 
the presumption, on prima facie evidence, leaned to one or 
the other party. If the slayer admitted the killing, and 
could assert that otherwise the slain would have committed 
a heavy crime, he went unpunished ; but if he admitted he 
had a dispute with the slain, and a combat thence arose, — 
this is defensio in the old laws, — it was probable that the 
killing, although not intentional, was culpable. It was pos- 
sible that the slain might be innocent ; but this could only be 
established by such an examination into the circumstances 
of the act as was unknown to the old procedure. There- 
fore German law assumed di praeBumptio jurU ttdt jure against 
the slayer, and presupposed a possible culpa of the slayer, in 
that he might have transgressed the bounds of strict self- 
defence. It is under such a principle as this, that, in English 
law, until a recent date,^ while killing in order to prevent a 
great crime went unpunished, killing se defendendo was only 
in a measure excusable ; since the law presumed that whoever 
killed another in a contest was not wholly guiltless. So 
when Blackstone - recorded a punishment in this case to be 
the paj-ment of an amount of property, in Anglo-Saxon law 
it was the payment of the wergeld.^ 

In Anglo-Saxon law, therefore, outlawry had given way 
partly to the system of compositions, and partly to the theory 
of true punishments. To the first con-esponded expiable 
(" botwyr^e "), to the second inexpiable ('' botleas ") crimes, 
of which the former occurred most frequently in the earlier, 
the latter in the later, laws. As time passed, more civilized 
conceptions arose as to wrongs against society, and the 
energies of the state were directed more and more to the 
repression of ciime and the punishment of the ofifenders. In 

1 Vide 9 Geo. IV. c. 81, § 10. « IV. p. 184-188. 

* The Sachsenspiegel (IL 14) gives a case, where if the slajer could not 
remain, as was required, with the dead body, nor bring the body before the 
court, he must pav the wette to the magistrate, and the wergeld to the rela* 
tives. In the Richtsteig Landrechts, if the slayer conricted tlie slain of a 
breach of peace, he need not pay the wergeld (V. Bar. p. 82). The abovo doc- 
trine is evidently consistent with the killing of a thief caught in the act: if he 
was slain as a thi^j] the kiUing was justifiable; otherwise not. 
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crimes of an especially serious nature, or tho^ which had 
become too frequents not even a compensation was allowed 
to be paid by the wroiii;-doer ; and the state itself inflicted 
summary pnni>hment. From the time of Alfre<U the offencen 
multiply for which no cdmpensation could l>e receiveil ; and 
even crimes for wliich compensation couM l»e receiveil were 
also threatened with punishment* and thus became condi- 
tionally expiable at the will of the king. 

Apart from the indemnification ("ceap'jiM") and the 
information-nicaiey (•• meldfeoh *'), in crime> expiated by 
compositions then* was a double payment. on»* to the injured 
party, and aUMtlu-r to :lie state. The tirst jarr *»x the '•bot " * 
(from the n»ot nu-anini; to h¥.tt*»r) was inteiidc-d to repair the 
wrong inilictril on an •»i»i»onent, and, seeming ti» be an indem- 
nificatiiin fur honor, health, and such injuries as bore no 
market value,- implied a confession of the wrong done, and 
was. in fact, termed " satisfactio " bv Tacitus ; the second 
part was known as ••wite,"^ and was the purchase-moner 
for the forfeited folk-peace in the old sense, the equivalent of 
"lahcop"* (law purchase). And since the king, under the 
Anglo-Saxon kingship, represented the old folk-peace, to hi] 



> The compannre fni>lj of the German co«Iei gir«>f the following molt te 
regmrd to finee - — 

(1) The oMer Che Uw. the more simple the tritem of parmenti. Bot la 
time thej all b<rc«me more complex : the lumt pai>i iDitea«l of oatUvrj Intr^ 
duced a new nrriet of amounts : and the old amonnu were diri(M aad malll- 
plled in onler to adapt them to the graritj of the offence. 

<2) The amoant of the wer^ld formed a new batit of compatatioo, 
•ometimet crowded out the older srftem. 

(3) The paymen!t gradoally atsumed more and more the character oC 
ithmenti, often dririn? out all conception of a peace-munev. 

(I) In lomt offence*, at theft, the pajment depended on t.he worth ol the 
thing; and, therefore, alwari rahed in amount (Wilda. p 3:2*2. ff. }. 

• Wilda. pp 3U. 315. 

* *' Wite" mcanintT p'lntihment. as Maurer pointi oat ^p VA, waa fovDd la 
Norwegian. Icelan lie. Swediih, and Daniih. at well at Ans!i»-Saxon bw. Be 
hat opened a quettion cf deriTauon. whether " wite " on|pna!ly meant "pimUlh 
ment." and afterward came to mean the fine inflicted at punnhment; or wl 
it wat ongmailr the " peace moner." and later took on the meaning of 
ment. beoaute the turn wat to intended * 

« ^ihelr III. 3. CCaltodll 9). "bicge lah."and (ai. Prj-'fHS 
gvan." 
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usually went the wite ; but for some minor crimes to the hun- 
dred, or lord who had %acu, and %ocn. 

The basis of the hot made to the injured party in causae 
minores and expiable causae majoreSj was the " mund," * or 
" mund byrd." The word meant the protection conferred by 
any one, and the peace he enjoyed ; and the ** mund-br}'ce " 
was the sum to be paid for injury to this peace and protec- 
tion. The amount of the "mund-brvce" varied with the 
rank of the person, and the gravity of the offence. In the 
Kentish laws the hot for the ceorl, eorl, and kins^ were 6, 12, 
and 50 shillings respectively ;^ but these were subsequently 
changed in amount and proportion.*^ Alfred"* fixed the king's 
"borhbr}'ce" or "mund-bryce" at five pounds (240 sh.), 
and the king's *' burg br}'ce " (burgi infractura. invasio raan- 
sionis) at 120 shillings, and thus they remained from tliJit 
time.* One of the expiable causae majores was simple kill- 
ing, for which the hot to be paid was technically called wer- 
gyld (leodgyld^ or icer and leod in short), var)ung according 
to the rank® of the slain, and including even the price of the 
king's life. The wergeld for the common freeman was 200 
shillings in Wessex and Kent;" and in Mercia * and North- 

» The equivalent in Northern law was "rettr " (Wilda, p. 3W). 

^ -Sthelbt. 6, 8, 18, 16 ; Withr. 2. 

' Tlie changes in the different ranks of society make it impossible to give an 
orderly statement of the various sums ; while, in addition, each stem in Eng- 
land had a diflTerent system. But the duodecimal system (6, 12, &c.) con- 
tinued to exist by the side of a decimal system (5, 10, 80, &c.) from Alfred's 
time. 

« Alfr. 8, 40; vide Henr. 34, § 3, 76, § 4 (cf. Ine, 45). The pound contained 
48 (or 50 in large payments, to cover worn coins) thiUings, of five pennies each. 
The pound of 20 shillings of 12 pennies each was adopted after the Conquest 

» ^thelr. VIIL 11 ; Cn. II. 68. 

^ The primary division was into Tioy-, Six-, and Twel/hifruUtmen, whose 
wer was respectively 2, 6, and 12 hundred shillings. But the wer of the first 
or common freeman, was not 200 shillings throughout all England, as Wilda 
states (p. 408). To the time of Ine, the common fi-eeman, ctnri, was simply 
opposed to the eorl. But the higher classes were known by either of the terms 
eorl, ffesvJi, thegen, in opposition to ceorl, without positive distinctions. But 
ealdorman gained a higher station, and was a twelf hyndesroan. In Cunt's time 
the ceorls had been depressed, and were termed illiberaiu (Cn. III. 21, Sec.), 

7 Vide Maurer, p. 48, n. 1, who disproves Kemble's estimate of 180 shillings 

* !.€., 200 Mercian shillings, or about 160 West-Saxon shillings. 
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umbruif 160 West Saxon shilliDgs. For the king's thane, in 
Wessex and Xorthumbria 1,200, in Mercia 060,' West-Saxon 
shillings; for the eorl in Kent 600. For the ealdonnan-in 
Northumbria • 4,800 West Saxon shillings. The king'* wtrr- 
geld in Wessex sto<)d in relation to the common freeman, 
60: 1 ; in Mercia, 7*2 : 1 ; in Northumbria, 112 : 1 ; but in the 
Kentish codes there is no mention of the king's wen;eld. 
One part of the king's wergeld was paid to his own kin>nien, 
and another part (^cyttfjdd) to the people.* A con>tituenc 
part of the wergeld was the •• heul>fang " paid to the nearest 
of kin.* '*Fae5l)ot" and *Mnaegbot" were eijuivalent* 
words, and onlv the svn«jnvms of wer'fld. 

The ptrace-nioiiey. or laynu-nt f*>r breaih of the puMic 
pt-ace, w;i> ternit'd '• wite." an«l wa> in it> narrowest scn^e 
the equivalent of the •• lah>Iit " of the Dane.^ in England. 
The offender thereby bought back his position in the broken 
folk-peace, so that he could now make ^ot for the wrong to 
the injured party (mid J>am hine sylfue inlajiyt t»j hCtt' ). 
The Kentish laws fixed this fine at 30 shillings,* but it was 
changed according to the rank of the injured person.* or the 
doer.^'and according to the gravity of the crime. For in 
tlu'f:, the worth of the stolen goods inriuenceil the " wite.**" 

I i.#. 1200 Mercia ttiiilintn > cf Snihbi. I. p. 152 ff. 

' Although of ditferent lumi. tht NorthumbrUni rtsaiaed the reUtire 
amounts ol tht twj., six-, anil tweifhjndeimrn. in the vcr of tlic ctori I'M 
thr>*m>vn , !eMrr thane 2"i^ thry ., in«! kinjr i than« {\S^^ iXity.) V.*ie 
Wilda. p. 412. Cf. Maurer. p. 4H. tF Schniid. Glott. pp. 437, C75, teemi to 
think that thef« were not North umbriao but Norfolk ««n. 

« Anh. VII. 2. 1 1 

^ Cd III 14 . "et pro culpa lolrat regi t/f-fn •'/•Jot. quo* Daai rocaat 

Halfehan^. aliat HalMhan^." Cf. Will. I. 9 But it wai luoalljr MO of tU 
wer. I'lfi* Schmid. p. 408. and WiMa. p 413. Tht office of this amouDt. aod 
th« rvaKin ot itt pdtition flrtt in the -inlvr of parrnenti. makinir vp tht wer. 
wai tliat, beeauKr in^'en to the inim*«!iate km. it pre<'lud<Hl from rvnyeance 
thi>9e m'>«t readr to arenice It prev«ntvi iIkj an appearance at the court, aod, 
like thv N'irweipan " ikoTkaup." mutt be paid b«fi)re tt.e remaining «tr; and 
acted at a (termttiuin to makr further expiation Alio rui* tupm, pp. 128. 144. 

• lot. 74. I 2; .Ethvlr VIII 2i. 2i VtUr alto WUda. p 3^9. 

• -Eiiielr. VIII. :•. 

• Ine. *). } 3 The ;aA«.if «a« V) thtlhr.iif F. l<r 1 Guth. 3. 7, Ca. IL 11 
» Ine. 6. »■' -tthelr. VI 52. 

II Adr. J, I 1, 4c 
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Another form of " wite " appeared in cases of slaying as the 
"manbot" and "fyhtwite."^ These payments were always 
required,^ and were probably the divisions of the " mund- 
bryce;"^ the *'manbot" belonged to the lord* independent 
of his risfhts of sacu ; while the " fvhtwite " went to the 
king, or to a lord by special grant of jurisdiction, and appears 
as belonging to the king's right of reser\-ation.'^ These pay- 
ments varied with the werijeld, but were usuallv 30 shillinsrs 
for a twvhvndesman.® Another pavment of 120 shillings 
(the same as his " burgbryce ") was the " oferhymes," or 
*' oferseunesse," made for a breach of the king's personal 
peace ; but, from its original meaning as a private fine of the 
king, it came to be used in the sense of a punishment for 
disrecrard of different state commands, such as disobedience 
to a summons of the court. In practice, however, no rule can 
be laid down as to the amount of the peace-money, since it 
was usually settled by agreement with the accused. The 
expiation by money was but gradually taking the place of 
the old outlawry, and, under the growing theory of punish- 
ments, the state only as an act of grace allowed composition 
to the accused. 

While Anglo-Saxon law has clearly distinguished between 
expiable and inexpiable crimes, it must be understood that 
the king always possessed an unlimited power of pardon;^ 
although the exercise of this power was to be understood as 
exceptional. So that, in one sense, no crime was absolutely 
inexpiable. In cases where a criminal forfeited his life as a 
punishment, he was sometimes allowed to pay his own wer- 
geld to the state that his life might not be taken,^ just as 

^ Maurer (p. 50) holda that these were the component parts of the old 
"drihtinbe&h" (^thelb. 6), or lord-ring, the equiralent of the Nonregiiw 
" logbaugr." 

» Edm. n. 8. » Vide Wilda. p. 464. 

* Ine, 70, 76 ; Cn. I. 2 ; Henr. 48, J 8, 4c. 

» Cn. n. 16, cf. Schmid, p. 629. • Ine, 70 (Pr.). 

7 Cn. II. 13 : . . . " wealde se coninge ^s tribes." Ine, 86, § 1 : . . . "nisi ei 
rex parcere velit." Alfred (Elnl. 49, 9 7) declared treachery to a lord to be 
inexpiable, but pardon was reserred hj Edgar (III. 7). 

» -Sthelr. Vm. 2; Cn. H. 62. 
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formerlj payment was macle to escape outlawry. Such pun* 
ishments as death, and cutting off the band,^ could be paid 
for bv the offender's wer ; slander, which forfeited the tongue, 
bv half the wer.^ ^^ And be it in the kind's doom whether 
he shall or shall not have life.**' In this way, the many pun- 
ishments to life, l>ody, freedom, property and honor,* might 
be forgiven by the king. 

Outlawr}* and compositions did not apply to a slave, who 
was made to suffer with his skin, castration, hanging, stoning, 
branding,^ and like penaltie:), for his crime. Xo composition 
could he exacted, since his lord would l)e effected therebv. 

It is now rasv to understand the summarv of offences in : — 

Hkxr. 12. $ 1 : ** Ex hi< phicitlH (|iue<lum emenilantur C tolidii 
[*>.. 24M old ihillinjr*. the e^juivalent of i!ie b^njHrrce].* qoaedam 
wera, (]iiae<Lim wita. ({uaeilum non ponsunt emendiri. quae ftuni: hu«- 
breche.* et bernet. et opeuthifthe, et eheremor|>. et hlafordiwike, et 
infractio pacis ecclesiae Tel manui regis per homicidiom [alio add 
witchcraft • and counterieiiing*]. 

f 2 : ** Haec emendantur C soluiii : gril^ebreche* stretbreche, fore- 
ftel." burchbreohe." hamsokna." flrmoDfirma." 

{ 3: ^ Ha^c emen^bntur wera. si ad emendationem veniat: qui in 
ecdeiia fecerit homicidium : penolutio furti vel robariae ; ^* qui fureni 
plegiatum amiserit ; qui ei obviaveriti et gratis iine ToctferatioDe dl* 
miserit; qui ei consentiet iu aliquo: homicidium wera lokatnr. rel 
weralada negetur ; si uxoratus homo fornicacur ; ^ qui ridoam doxeric 

1 Alfr. 6. * Co. II. 8S. > Ine. 6 (Pr.). 

• For cIm poiiiUe punithmcnti ri(/« Schmid, p. 6M. Alio cf. Chartfr Na 29, 
Apptndix. 

• Ine. 3. f 1 : Alfr. 25. | 1 ; Ine, 21 (Pr.) ; ^theUt IV. 6. | 5; Cd. II «1 

• Cf. Hear. 85. f 2. 

^ Cf. Cn. n. 41. for housebreaking, arson, open fhcft and killinf. and dit- 
loTsltr to ooe'i lord. 

• JEtheUt. IL 6; Cn. U. 4. Cod. Dip DXCI (App. No. 20). 

• JEclielr IU d. 

>• ^chelr. V. Gl. " it., borhbrjce. cf. Renr. 10. 1 1. 

o A left crime than houfehreaking. of a similar kind. 

u Harboring an outlaw, cf .Ethelit. 11 20. | 8; V. (Pr.) | 8; Edm. IL I, 
I 2: Cod. Dip DCCXIV. DCCXK. MCCCIV. 

M Henr. Sd, | 4 ; Anb XV. ; ^tbelr. VIII. 4; Cn. EL 47. 4c. Ct H«ar. H 
I 21. 

" Cf. Cn. n. W. 
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ante nnum annum ; qui in hostico, vel fomilia regis pacem fregerit, si 
ad emendandum venire poterit; si praepositas pro iirmae adjutorio 
witam exigat * [also add rape * and kidnapping •'^." 

Having stated the Anglo-Saxon system of fines and pun- 
ishments, it is now necessary to unfold the actual couree of 
the procedure in which these were employed. The hundred 
courts were competent to judge only of the minor ofiPences ; 
treason, cases of outlawry, theft punished by death, secret 
killing, counterfeiting, arson, hamsocn, resistance to law, har- 
boring outlaws, premeditated assault, injury to the highway, 
&c., belonged to the jurisdiction of the higher courts.* 

Unlike the action of movables, the criminal procedure was 
begun before the court,* and the Anefung of movables found 
no corresponding act in criminal law ; but in both it was the 
individual who put the judicial machinery in motion, and 
himself summoned the defendant. The action was brought 
to compel the defendant either to make compensation or clear 
himself of the charge. If it were a case of homicide, the 
defendant must give pledge to pay the wer ; but, if he re- 
fused, his contumacy was met by outlawry and the use of 
private vengeance. The plaintiff must summon the accused 
three times in the presence of good witnesses to appear be- 
fore the court,' a formula corresponding to the mannitio of 
the Lex Salica (c. 49) : — 

Hexr. 82, § 1 : " Li omni causa, si qois inimicum residentem 
habeat, non ante impugnet earn, quam ipsum ter et per bonos tettes de 
recto requirat" 

Will. L 47 : *< Si quis malam habens famam et de in£delitate rec- 
tatus iertio vocatus non comparet" 

Hexr. 41, § 2 : '^ Qui residens est ad domam snam, mbmontri debet 
de quolibet placito cum testibus, et si domi est, eidem dicator, vel dapi* 
f ero, vel denique familiae suae liberae denunciator." ^ 

^ It should be added that false imprUonment (Will L 4), woundinf (Will. L 
10), and trespass (Co. IL 80 ; Henr. 17), were ezpiable. 

» Cn. n. 62. « Ine. 11 ; Alfr. (Einl.) 15. 

< Henr. 10, § 1. • Cf. Sohm, Proc^d. de L. Sal. p. 79. 

* Vide supra, p. 192, for the usual form, which corresponda dotelj to the 
iolem coilocare of the Lex Salica. 

7 Henr. 42, { 2 : — " £t idem coram testibus suicepit, ut negari non poedt" 
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It was one of the fundamental penonal rights accorded by 
German law^ that the accused should have a term in which 
to reply and prepare bis proof, and thereby the defendant 
was permitted at least seven days l)efore the a>semhling of 
the court, as usual in the movables procedure and actions 
brought before the shire court : — 

He.vr. 7, § 4: ** Debet autem scvresmuc et bur^^finot bi«, hun«lreta 
Tel irapentaj^ia dutxlocies iu anno conjjregtiri. et $rx [^tefffe*H *] fiiehug 
ante tiimmonin, nm publicum commcxhim vel dominici re^* neceiii- 
ta» tenninum praeveniat." 

After this extrajudicial summons, the defendant was re- 
quired to m»ike lii'* aj)j»eiin\nce, unless detained by u legal 
ess^»in.' The accused must answer because tif the force resid- 
ing in the formal aununons made by the plaintiff, since a refu>al 
given to the plaintififs demand was punished the ihinl time 
by the fine of the king's •* overseunesse " (1-0 shillings). 
That is. the act of the indindual who made the summons 
was regarded as a con^tiiuent part of the procedure, and dis- 
regard of it entailed a heavy fine : — 

^^TBELdT. II. 2(1 (Pr.y: SI «|ui» gemutum. id e?: publicum comi- 
turn, adire super if tl^ n't t^r, emendet overh^rnessftm, id est ftubaudi* 
tionem regis, si placitum ip^um VII iliebus praenuuciatum sit.** 

But the penalty against a delinquent might be turneil 
against the claimant, who did not appear to substantiate his 
charge : the riurT of the law, acting, as Sohni has ^aid. like a 
two-edged sword. In a case where charges were made that 
a thief was wrongly slain is found this provision : * — 

^Ctbelst. II. 11: . . . *'and if the kindre<l uf the dead are not 
willing to come again to the appoince<i term, let each one ttho hefor§ 
made the charye pny r2'» $h\Uinjt [i.«., the * overseunesse *].* ** 

In fact the provi&ions against unjust accusations in Anglo> 
Saxon law, were many and severe.** 

* Siegel. Getch drt Deuttch. G«r. p &8. 

* The correctnrfi of the number " •epteni." of which there is no doabc. !• 
•hown br Hear. 41. f 'J : \^,\\\ £1. ] 2. and other paitiget- 

* V.fi* i»tpra, p. IW. 

* Cf. Hrnr. :*. J i 

* The reauin ler of the 9ec;;'>n ii <2aote«i :nfra. p. 397. 

* CI £«lw. L 1, 1 6. ADd siiDiUr puMget. 
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It will be necessary here to note a peculiar case, arising 
from the use of vengeance. All Gennan codes regarded 
theft as a heinous crime, and it has been the subject of many 
laws which provided that the thief caught in the act could 
be immediately seized Jind imprisoned ; or, if he resisted, 
killed. As before said, the common requisite in the use of 
vengeance was publicity, and this, therefore, gave rise to the 
necessity of the hue and cry^ (^clamor) in pursuit of a thief: 

Will. I. 4 : " Si quis latronem sive furem. sine clamore et insecu- 
tione eius. cui dampnum factum est, ceperit, et captiim ultra duxerit^ 
dabit X solid, de hen wife, et ad primam divisam faciei de eo justitiam."* 

Such oflFenders, if caught in the act, had no right to the 
usual terra in which to answer, and could be imprisoned im- 
mediately.^ This procedure is shown by the passage just 
quoted, where, too, a fine of 10 sol. was imposed for a wi'ong 
use of the Uffare (" henwite "). Like the summons, the Ugare 
was an extrajudicial means of bringing the offender before 
the court. If no resistance were made to the seizure, the 
accused necessarily made his appearance, and the procedure 
took its regular course. He might then go to the proof and 
make denial : — 

IxE, 28 (Pr.) : ^* Qui furem ceperifr, habeat inde X sol, et rex 
ipsum furem, et parentes ejus abjurent ei factionem." S 1 : " Si re- 
pugnet vel auf ugiat, reus sit witae." § 2 : " Si negare velit, ahneget 
iecundum modum pecuniae et witae.** 

Or, if he confessed, and was condemned, he must pay his 
wergeld, or forfeit his life : — 

IxE, 12: **Si fur capiatur, mortem patiatur vel vitam suam were- 
gildo suo redimat." 

WiTHR. 26 : "If any one seize a freeman in the very deed, then 
let the king have power over three things : whether he be slain, or 
sold over the sea, or free himself with his wergeld." * 

1 Sohm says that, " The ciy in ancient France was called hu, Hum (Grimm, 
Rechts Alt., p. 878)." 

' Cf. Will. I. 50 : " Qui clamore audito iniequi supersederit, de sunisa erga 
regem emendet, nisi se juramento purgare potuerit." 

• Vide -Atheist, n. 1, and Sohm, Proc^ de L. Sal. p. 88. if 

« Cf. Henr. 59, § 23 : " Si [serms] in mortiflcantibui handbabbenda tit, iicul 
liber moriatur." 
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But if the supposed thief fled, or offered resi^tAnce to the 
Utfare^ as was usual from a hope of escape, he might be slain 
ou the spot. The aim of the subsequent procedure was to 
save payment of the thiet^s wergeld by the slayer ; ^ to justify 
his use of summary vengeance : — 

I.NE, 16 : ** Qui furem occi<ltirit« debet inveritart cumjuramenio^ quod 
Hi It in €utp*tbilein et (le vita f oris factum oecidiuet, et mc/zi solvtiL** 

Ixc. 21 : *' It any cue claim the wergeld of a slain man. he (slayer) 
may prove tliui he klllLMl him as a thief ; ' the kindred ur lunl of the 
slain are not ailmiitt^l to the proof." * J 1 : •• If he conri-al the deed, 
and afterward ii litrooiue known* then the way to the uath is o|>eii to 
the »lain man. m) that \\\^ kindred may purg*- him/** 

The tlaiin kx 'Ul'wto had been alreadv sati^ticd bv the death 
of the offender.'' 

It will be neL'e>>ary now to continue the regular course of 
the procedure before the court, with both thirties present. 
There was tirst the litU cont^^t'itiu^ consisting of the solemn 
chaitre bv the claimant and the confession or denial of the 
accused, followed by the judgment. The judgiuent separated 
the litis C'.-nttift'iti'j from the proof. The procedure at the 
iirbt assize was closed by the judgment : the proof was given 
at a second a>9ize : — 

HlOTH. and Ead. 10 : . . . ** so let the man [defendant], if the mat- 
ter was adjud:;ed. do the other his right in seven dav^. be ii in prop* 
erty or throtujh an *j*tth,'* 

This shows, then, that the proof went on at a term subse* 
quent to that in which the judgment was given.* 

' Solim p. ■*-! ha« wtril «:sown thst the procetlure •it>l Dot aim at a punuat of 
the delict coniini(t«'<i l>y the thii'f. but at iJisoulpation br tlic tUjer. 
' In Ine .)•>. hv twnre tt.nt he kiUeil him " futneiitem.'* 

* Cf. the LiUD t«xt . . . . " ti nun solTatur ipiius occui congiltlonibw y«I 
domino »uu." 

* ^thelft. II 11 . " Dictum est •)• illo. qui cuipam ezi^fit pri furt ocvtso, M 
•at te trrti<>. et iluo tint de i^Oiniatinne ret tribu patrii. trriut •!• cnirnauoo* 
matnt. et jurenr. quf>-l in coi^nato tuo nullum furtum erai pni quo vttae sua* 
reus estrt : et eant ^lii cuui xii, et tuprrjureot eum in coOtaimnaSiuMm. sicvt 
ante •lict-batur * 

» S<ihm. p J«0 

* Cf. Lrx AUm. 30, § 3. "In uno t-nim piacito malirt cauiam saam: lo 
attwuio ti Tult Jurare. junt tecuadum cunstitutaoi legem. Et la 
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The procedure was begun by the fore-oath of the plaintiff, 
who thus declared his bona fidt8 in solemn form ; ^ but, like 
the fore-oath sworn in the Anefang of the movables proce- 
dure, it did not act as proof. It prevented malicious men 
from making false and baseless accusations, and required that 
the existence of a real offence should be shown as a base 
for further proceedings.* Employed not only in civil but 
criminal actions, in both the fore-oath must contain the chief 
facts of the allegation ; this was the case in the action for 
debt 2 and stolen property,* and, on the other hand, where 
the kindred claim the wergeld of a slain man on the ground 
that he was not a thief : — 

^THELST. II. 11: *• Dictum est de illo. qui culpam exigii pm fare 
occiso, uc eat se tercio, et duo sint de cognacione vel cribu patris, 
tertius de cognatioue matris, et jurent [iu the fore-oath] quod in cog* 
nato suo nullum furtum erat pro quo vitae suae reus esset,'* 

The oath given as proof at the second term is then described 
by the remainder of the section, viz. : — 

'* £t eant alii cum XII, et superjurent eum in contaminationem, 
•icut ante dicebatur." 

The fore-oath, which seems to have played the same part as 
the obsolete "tangano" of the Lex Salica,* was a regular 
part of the procedure, never to be omitted : — 

•pondeat sacramentales, et fideiussores praebeat, sicut lex habet, et wadiom 
tuum donee Misso Comitii vel illi Centenario qui praeest, uc in constituto die 
aut legitime juret, aut ti culpabilis est, componat, ut per neglectum non evadat" 
Vide also K. Maurer, Elrit. Ueben. V. p. 2(^4. 

^ Cf. Lex Baiur. Deer. Tass. (Dt Pop. Leg.) VI. : . . . "dicat, qui quaerit 
debitum : Haec mihi iniuste abstulisti, quae reddere debes, et cum tot toUdit 
componere. Reus vero contra dicat : Nod hoc abstuli, nee coroponere debeo. 
Iterata voce requisitor debiti dicat: Extendamui dexterai nostraa ad iuttum 
iudicium Dei. Et tunc manui dexteraa uterque ad coelum extendat." 

3 A clear example of its nature it shown by a provision that the material 
evidence of a wound shown to the court dispensed with the foreH>ath. Henr. 
94. § 5 : "Si valnus flat alicui, et accusatus ntget, se [defendant] sexto jurct 
tine prnejuramento, quia tanguis et vulnus iptitm/orOfSe praevenerunL" 

* Vide tupra, p. 193, and Arch. X. 10. 

* Vide ntpra^ p. 208, and Anh. X. 2. 

* Vide Sobm, p. 95. 
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^TncLST. n. 23, S 2 : ^ Et pertcquator omnis homo compelUdo- 
nem ftuom pracjunmeDto.** 

Cn. n. 22, S 2: ''And let do fore-oath erer be omitted.*'* 

The fore-oath could be sworn singly,^ or with oath^belpenu 
and had the same forms as the subsequent oath in proof ; it 
corresponded to this List, and was simple or triple, fractum, 
non-fractum, planum or obser\'atum, accordingly : — 

C.v. IL 22, M :•••** et inducatur simplex ladu. i\e^ pnrgntio, tia- 
plici prftejttmtnento, tripltrx lada triplici praejummento.** j 2 : "Si 
tavuus bubeat crt'dibilcm homiiiem lul antejunimt'Dtum pro eo, tit. 
Si Dou hubeat. ipse t:iyuu» cau>:im xuam pniejuret.**' 

In an.NWt-r to the tbie-mth, the accused must either confe»4 
or deny : he could luive no po>itive assertions to establish by 
way ij{ excej.tions. as in the procedure of movables. Then 
followed the judgment. 

In Roman law the judgment decided the dispute between 
the litigants on the ground whether the claim was rightly 
founded or not, and afttr the hearing of evidence. The Ger- 
man judgment, on the contrary, did not close the judicial 
procedure, but was given ft<r%rtr the hearing of proof. '• The 
furnu-r deLides that the claim of the plaintiff is. or is not, 
materiallv founded ; the latter that the claim and counter- 
claim are relevant or not, from the procedural point of view. 
It con<lemns the accused who confesses to pay the fine, or the 
acc:>ed who d.-nies, to furnish proof."* So that the judg- 
ment was as a rule pronounced against the defendant. Apart 
from the presiding officer of the court, the judgment wa* 
theoretically given by the whole assembly ; but, practically, 
and from convenience, often by a chosen number of **ju- 
dices : " * — 

> I'uie Will I 14; H«nr 64. } 9; 64. | S; Anh. I. 6. 

* It ft«-«mi virry loubtful wh«fther tht AccuteJ aUo couUl hftTe given a fbf^ 
OAtL wh«r. we tl.ir.k >*( its oature aoJ aim But vtdt SchmiJ. p. &T9. for the 
Terr •i.-antr authoritiet. 

» Cf .v'nh V :i 

* ^jhm. p i^ Cf L S.il . y^ " Rac hine burjpi judicarrnint. ut ant ad ii 
ambula^vt aut tiiem •!« ^.-umpoticiune faieret" 

* nj# Nurth .Vmencan ReTiew, Juir, 1^74. p. 243. 
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HcxR. 5, § 5 : ^ Judicefl sane non debent esse, nisi quos impetitns 
(accused) elegerii ; * nee prius audiatur vel jttdicetur^ quam ipti eli' 
g'tntur : et qui electis consentire distulerit, nullus ei communicet, 
donee obtemparet." 

Nor could it be said that this was a proWsion only arising 
from the influence of Norman law, as is shown bv the earlier 
Anglo-Saxon laws : — 

An'h. I. 3 : *' Postea vel coactus rectum facial, qui autea gratis 
nohiit. Dnodecim lahmen, i,e,. leixis homines, debent rectum discemere 
"Walis et Anglis, VI Walisci et VI Anglici ; et perdant omne quod 
suum est. si injuste judicent. vel se adlegieut, quod rectius nescierunt." 

-^THELR. III., 13: ** Et judiciKm stet^ ubi tayni consenserint ; si 
disffdeanf^ sfet quod ipsi VIII dtcent : et qui supervicti erunt ex eis. 
reddat unusquisque VI dimidias marcas."*'' 

The language of the sources has no reference to a presiding 
ofl&cer when speaking of the '*judices" and the judgment. 
The pro\*i:iion of -£thelred III. 13, moreover, has reference 
to the same body mentioned in Henr. 5, § 5, above ; for the 
latter is completed by a succeeding section, as follows : — 

HcxR. 5, § 6 : ^ Quodsi in judicio inter partes oriatur dlssensio. de 
quibus certamen emerserit, vincat sententia plurimonimJ* • 

The "judices" were taken from the "best of the county," 
but probably acted under the direction and advice of the 
presiding oflBcer, who was supposed to be conversant with all 
the old customs.* They were under obligations to render 
justice, and the many provisions for clearing themselves of 
an unjust judgment by an oath to their ignorance proves, as 
a rule, their unprofessional character.^ An example of their 

^ Cf. Henr. 38, § 5 : " Judices sane non debent esse nisi qnoa impetitof ele- 
gerit." 

'^ It seems hardly necessary to resort to the explanation which Brttoner 
(Schtturg. pp. 403, 404) has given, in order to show that it did not refer to the 
existence of a jury. 

* Cf. also Henr. 31. § 2. 

* Anh. III. 4, § 4 : " Videat qui scyram tenet, ut semper sdat, quae sit 
antiqua terraruro institutio Tel populi consuetudo." 

* £dg. III. 3: "Et judex, qui ii\juftum Jadiciom judicabit alicui, det regi 
CXX sol., nisi jurare audeat, quod rectius nesdrit, et admanniat scyrae praesol 
emendam illam ad manum regis." Cf. Cn. XL 15, f 1 ; Will. I. 18, Ic. 

19 
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use, as representatives of the whole IkkIv of the judicial 
assembly, is to be found in a case given in the Appendix 
(No. 32) ; having made an unjust judgment* they were re- 
quired to purge them;ielves« as above, but failed. 

The judgment* therefore, condemned the accused who 
confessed, to pay the fine, or prove his innocence. In either 
case he must give pledge for the fulfilment of the judgment. 

The plaintiff could demand security [vadium recti] for the 
defendant's answer at the appointed term, and for the pay- 
ment of all assessments made by tlie judgment.' The gen- 
eral expression " vadium recti " therefore included 1>nth the 
meaning of a pled'j:t*- "de judieio Msti " and *'jadicat«m 
solvi/' and played the same part in Anglo-Saxon procedure 
as the ** ju«licial tides facta** uf Sohm ^ in the Lex Salica. 
The first mention, and the ciiaracter of the mortgage security, 
a varietv of the formal contract, has been alreadv ;jiven.* 
Its office in the procedure is described by : — 

Ine, 8 : ^ Si quit $ihi rectum roget coram ali^uo scirmanno vel alio 
judice et habere non poisit^ et accumtus ei vadium recti dare noUt^ 
emeDdei XXX sol. et intra VII nocte^ faciat ei recti dignum." 

Hexr. 34, f 4 : ** Vadium atflrmaD<li vel cootradicendi judicium in 
relditiune debet dari." • 

1 Mdt Uvnr. u2. S 1 fat lummArized by AlIeD) : '* V Whoever it iniplta«lc4, 
at tht tuit of the kin^. br one of hit iudijei. mutt gWe vadium rvrri\ ij., lecantj 
that he wiU aoiwer the charge, and make good the damaffe. that out b* 
awarled againtt him. 2 If he were nut tuniniitned to appetr. and came aoc 
on that account, he must gire the abore- men tinned lecuhtr. and find bail, if 
requirei]. a. But if he were lej^aily tummuned, an<l ilie dar of trial flied. h* 
muit answer without delar. if required bj the Judge, or Iom hU caiu«. 4. If 
he refute to give the tecuntr required, after it hat been three timei demaadcd, 
he it guiltr of otrrtmtnrun^. and mar be detaine<l in custody till he flodi baU 
or giTes satisfaction: 'maxime si judicature tit de radio, si de cipitaUbas 
agatur in eo.' " 

s n<^ Schmid. p. 644. 

« Proced. de L Sal., p. 105. ff 

« moth 4 Ead. 9. »7i/« iMi.ro, pp. 190. K*l. 

* Hear. 61. f 17 . " Quando aut«-m aiiquit inpUcitatur tine domino too, akl 
de tUis tit. in quibus stat:m oporteat retpiin-leri. ut de furto, de incendio, d« 
mur-lro. de bamtocna. e: la; .:aI.*'U«. rerrainum quaera: ac "tpr^um (poerpon^ 
menti. dnnec dommum 4uum hatx-at tecunilum rectum, et ttfrum. »i opus eet« 
mdium dtt. et plegios .bail) mituc." Cf Will I 3, Hmr 61. { 6; 67. |i «, 7; 

13. 
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As a fonnal contract, the " vadium recti " could not only 
be employed in the form of mortgage, but also of bail (^Jide- 
Jussio^ BiirgBchaft) ; and although the relatives of the accused 
were not his legal securities, it was most natural that they 
should undertake the pledge * : — 

I>*E. 62 : '* When ^ a man is charged with an offence, and he is 
compelled to give pledge, and has not himself aught to give for pledge, 
then goes another man and gives his pledge for him,' as he mav be 
able to arrange, on condition that he pass under his hand/ until he 
[defendant] can free himself from the pledge ; but, if afterward one 
accuse him [defendant] again, and he is compelled to give pledge, and 
he who before gave pledge will not be answerable for him, and he 
[second plaintiff] take possession of him, so let him lose the pledge 
which he before gave." 

If the accused fled, the pledgeor must pay the indemnifica- 
tion and the oflfender's wergeld to the king, or, as the case 
might be, the *' wite " to whom it belonged.* The Mercian 
law gave a respite to the pledgeor of one month in which to 
bring the defendant to court ; if he could not do so, he could 
swear that he did not know the defendant was a thief at the 
time he made the pledge and establish his bonafides^ but was 
not relieved from making compensation.^ If the accused 
gave this pledge, the means of satisfaction was in the hands of 
the plaintiff; but the accused was often a delinquent. If 
from inability the defendant could not give security or bail, 
he must go to prison : — 

^ Edw. II. 8; Atheist. IL 8; Hear. 8, { 4. 

3 Cf . the rubric and first sentencet of the Latin text : " De aocofato pro 
delicto et iterum fuit accusatus. 62. Quaodo aliquit. . . . nee habet aliqnid ad 
dandam ante certamen." 

• ride Alfr. 1, § 8 ; -Sthelr. L 1, § 7. 

< The terms under which the defendant pused into the control of the fide- 
jussor are given in : — 

Henr. 89, § 8 : " Liber qui se radii loco in alterius potestate commiserit, et 
ibi constitutus dampnum aliquod cuilibet fecerit, qui eum in locum vadii tusce- 
pit, aut dampnum solvat, aut liominem in mallo productum dimitut, perdens 
simul debitum, propter quod eum in radio suscepit; et qui dampnum fecit, 
deroissus, juxta qualitatem culpae, cogatur emendare." 

• ^thelr. III. 8 ; Cn. II. 30, § 6. 

• WiU. L 8. 
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Edw. XL 3, I 2: ''SI neutram habeat. nee />«ctciitmii suid nee 
alium ptegium^ tunc tervetur ad juflicandum.** 

Cn. II. 35 (Pr.) : **• Si quis amlcift destitutus rel aHeoieena ad tan- 
turn laborem Teneriu uc plejpum oon habtfau in prioia iihl«, i.f.. aocQ- 
tatione. ponatur in carcanno, et ibi ikusttneaU donee ad Dei judiciam 
eat.*' » 

If, however, the accused were contumacious, he brousrht 
upon himself graver penaltie^^, finally crownftl by outlawn*. 
Refus«il three times to obey the summons, n^ >ai(l, i\'as pun* 
i>heil by the fine of the '• overseunesse." an«l then judsjment 
was miide I)v the tribunal condemniu'^ the aecu>e(I. The Uw 
of -Etiieistan {\\. 2'.' » 4Uotetl al>«»ve.- wliich treat* of thU 
proce«hire. i»ives no hint of any jmlirment intervening between 
the (lef.iults and the >fizure. But in reiiear.*iug the iaroe 
prooetlure of default, it is said by : — 

Will. I. 47 : ** Si quii inalam ha1)eus famam et de infidelitate rec- 
tal us tertio vooutus non com mi ret. quarto dU ogtendttnt SHmmom(ore§ 
tret dfjalttis et adhuc Aummouitionem haWat, ut pIe:rio« inTeniat et 
juri pareat. Qinxl^i nee !tio copiam siii fecerit. judicetnr sire tItim 
•ire mortuui.'* • 

This then »hows that the plaintifif with the witnesses of the 
summons must prove the three separate acts of summons, 
which had been disregarded ; and repeat the act once again. 
Then judgment was declared against the absentee : — 

Hf.xr. .5o: *• Si quit a dnmino vel praei^to «uo de nominatu plad* 
ti» serundum legem inpl.icitatu^. ad diem condictum ikw 
omnxnm plucttoru/n^ de quihns wjinimUim inphicitnb'ttnr^ incurrit 
dationet, nisi competena ali^uid re^pectaverit." 

That is, judgment was made condemning the absent defend- 
ant to pay the fine. Although there is no express mention 
of the judgment in this last passage, it is made in another 
law bearin;: on this verj" point : — 



•i 



t KJw and Guth. 3 (Pr) : " Et ti quit ordinttufl vel forttnr. vtl 
Tel purjuret. rel fornic«tur. emendtt ficut factum eric, lic weraa. ale vii 
•ic !ahiiit. et erf a Deum taltem emenHet juxm Mnctonim cmaooaa doctf^ 
Dare . «( pl^j*tm fneifU inde, vti mittatur in rarrrre." Cf- £dw. and Gulll. 4. | S: 
Cn III. 13. Ilenr 65. f 5. 

• S^P^, p 2m. • 17*/* Co. n. 25 (Pr.) 
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Henr. o3f § 1 : . . . ** et si de nominatis et susceptis placitis pulsa- 
batur, nisi competens aliquid intervenerit, reus omnium judicetur J* 

The delinquent who still held out, and would not give 
satisfaction, or pay the fine of the overseunessey waa pursued 
by seizure of his property. At this point is to be found a 
striking comparison with the earlier law of the Salian Franks. 

The criminal procedure of the Lex Salica proved inade- 
quate, in that, only if the accused were willing to make the 
promise to fulfil the judgment, could the accuser receive any 
compensation through the execution ; and, if the offender fell 
under the ban of outlawry, it was profitless to the claimant ; 
that is, the accused had power to decide whether the claim- 
ant should have satisfaction or not. The Salian criminal 
procedure aimed not at procuring so many solidi for the plain- 
tiff, but at bringing the offender under the control of law ; 
so that a refusal to give satisfaction was followed not by a 
procedure of execution but of contumacy.^ The Anglo- 
Saxon law had reached a higher development. Outlawry 
was. from the growth of the theory of punishments, a last 
and severe means of direct coercion, which befell the recalci- 
trant offender ; and the procedure, instead of aiming solely, 
in case of a refusal to give satisfaction, at bringing the 
offender under the control of law, also aimed at giving the 
claimant pecuniary compensation. This is the clear expres- 
sion of every provision relating to contumacy : — 

JSthelst. II. 20, § 1 : ^ Si time [i.e., after judgment against the 
delinquent] etiam rectum facere nolit, nee overhymessam reddere, 
eant seniores homines omnes, qui ad eam curiam obediont, et capicmt 
gtucquid hahet, et eum mittant per plegium." 

Cx. II. 25 (Pr.) : . . . *' videatur qui quarto placito mittantur ad 
eum, et inveniat tunc plegios, si possit; si non possit, exsaperetur 
[seized] sicut alter utrum poterit, sive vivus sive mortansy el eapiatur 
omne quod habebit,** 

1 Sohm, Proc^d. de L. Sal. p. 122. Sohm alto wyt, in regard to the previoua 
discuBsions on outlawry: "That which, looking from the standpoint of the 
composition system, is to ui the procedure of contumacy, would be, looking 
from the standpoint of the ancient criminal system, only the execution of the 
primitiTe procedure of delict The Jidei Jbcta would h% necettary, in order to 
replace the ancient and severe execution by a new and much mildtr form, 
which aimed at recovering the fine." 
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It was one of the fundamental personal rights accorded hj 
German law^ that the accused should have a term in which 
to reply and prepare his proof, and thereby the defendant 
was permitted at least seven da}-s before the x<>senibling of 
the court, as usual in the movables procedure and actions 
brought before the shire court : — 

IIcNR. 7, § 4: ** Debet autem scjresmtjt et bur^fmot bi*, hondreta 
vel ir:ip«ntagia duixlocios iu anno conj^reyiri, et ier [^s^jtffH *] *iieb9tM 
ante summoning nisi [tuMiouin commohim vel domtniiu regii necesti- 
tn4 terminum praeveinuc." 

After this extrajudicial summons, the defendant was re- 
quired to make lii** ai»j«earance. unless detained by a legal 
essoin.^ The accu>ed must answer because nf the force resid- 
ing in the t'nrnial suniUMns made by the {.ilaintiS. since a ^efu^aI 
given tu the plaintiff's demand was punished tlie ihinl time 
by the fine of the king's •• overseunesse " (1-0 ahillings). 
That is, the act of the individual who made the summons 
was regarded as a con>ti:ueat part of the procedure, aud dis- 
regard of it entailed a heavy fine : — 

^TRELST. II. 2i) (Pr.): SI quia gemutuDi. id e^t |iublicum comi- 
tum, adire svpergfierit dr, em^ndet overhyrneit'tm, id e»t subaudi- 
tionem regis. »i placitum ipsum VII 'liebus praenuucintuxn «it.** 

But the penalty against a delini^ueut might be turned 
against the claimant, who did not appear to sub>tantiat6 his 
chai-ge : the ri-^'-r of the law, acting, as Suhni has >aid, like a 
two-edged sword. In a case where charges were made that 
a thief was wTongly slain is found this provision: ♦ — 

^fliHELiT. II. 11 : . . . **and if the kindre<l of the dead are not 
willing to come acnin to the app«jinte4l term, let each one who before 
mnde the charge pay I'Jo $h\li\ngt [i.*.. the • OTer»eune»«e *].* ** 

In fact the provisions against unjust accusations in Anglo- 
Saxon law. were manv and severe.'' 

* Siej^ei. G«h:1i det I)cu:»ch. G«r.. p. &9. 

* The cofTei:tn««t uf the number '* •ep:«rni.*' of which there ii no Soobt, ll 
•hown bj Htfnr. 41. } 2 ; 44. } 1 ; 51. S 2. and other pa»tagei- 

* y.-l* Bupni, p. \'j»i. 

* Cf. Heor. 74. } '1 

* The renuio !vr 'if the lection ti quote*! :nfn, p. 2ff'. 

* Ct Edw. L 1, f 5, Aod iimUtf pasMfet. 



THE ASG'LO-SAXOy LEGAL PROCEDtJBE. 285 

It will be necessary here to note a peculiar case, arising 
from the use of vengeance. All German codes regarded 
theft as a heinous crime, and it has been the subject of many 
laws which pro\'ided that the thief caught in the act could 
be immediately seized and imprisoned ; or, if he resisted, 
killed. As before said, the common requisite in the use of 
vengeance was publicity, and this, therefore, gave rise to the 
necessity of the hue and cry^ (^clamor) in pursuit of a thief: 

Will. L 4 ; " Si quis latronem sive furem. sine clamore et insecu- 
tione eius, cui dampnum factum est. ceperit, et captum ultra duxerit^ 
dahit X solid, de henwite, et ad primam divisam faciei de eo justitiam."^ 

Such offenders, if caught in the act, had no right to the 
usual terra in which to answer, and could be imprisoned im- 
mediately.^ This procedure is shown by the passage just 
quoted, where, too, a fine of 10 sol. was imposed for a wrong 
use of the ligare (" henwite "). Like the summons, the Uffare 
was an extrajudicial means of bringing the offender before 
the court. If no resistance were made to the seizure, the 
accused necessarily made his appearance, and the procedure 
took its regular course. He might then go to the proof and 
make denial : — 

IxE, 28 (Pr.) : ^' Qui furem ceperift, habeat inde X sol, et rex 
ipsum furem, et parentes ejus abjurent ei factionem." § 1 : "Si re- 
pugnet vel auf ugiat, reus sit witae." § 2 : " Si negare velit, ahneget 
secundum modum pecuniae et witae" 

Or, if he confessed, and was condemned, he must pay his 
wergeld, or forfeit his life : — 

IxE, 12: "Si fur capiatur, mortem patiatur vel vitam suam were- 
gildo sue redimat." 

WiTHR. 26 : ^* If any one seize a freeman in the very deed, then 
let the king have power over three things : whether he be slain, or 
sold over the sea, or free himself with his wergeld." * 

1 Sohm sayi that, " The cry In ancient France was called hu, hus (Grimm, 
Rechts Alt., p. 878)." 

' Cf. Will. I. 50 : " Qui clamore audito insequi supersederit, de tursisa er^ 
regem emendet, nisi se juramento purgare potuerit." 

• Vide Atheist. 11. 1, and Sohm, Proc^d. de L. Sal. p. 66, H 

« Cf. Henr. 59, § 23 : " Si [serrua] in mortiflcantibui handhabbenda tit, ticut 
liber moriatur." 
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But if the supposed thief fled, or offered re^iatance to the 
ligare^ as was usual from a hope of escape, he might be slain 
on the spot. The aim of the subsequent procedure was to 
save payment of the tUiet^s wergeld bv the slayer ; ^ to justify 
his use of suinmarv vengeance : — 

Ine. 16 : ** Qui furem Occident, debet invmtart cum juramenio^ quod 
iUum cuiptihilem et <le % iia xorisioctum occidisset, et Hon solvat*'* 

Ixc, 21 : ** If any oue claim the wergeld of a slaio mau. he (slayer) 
may prove iluc he killcil him a« a thief;' the kitidreU or lonl of the 
ilain are Ui>c ailmitttr*l to the proiif/* ' $ 1 : ** If he conceal the deeil, 
and afterward it InMNune known, then the way to the oath is o[HrD to 
the »Iain m.in. «o ihat h::» kindred may purg** him.*** 

The claim fx 'hlictj had been alreadv sati>ficd bv the death 
of tlie <»fft*n*Ier.*' 

It will be neL'e»>;irv now to continue the rei^ular course of 
the procedure before the court, with both {larties present. 
There was tirst the Utu C'jnt*f»tativ, consisting of the solemn 
chax^re bv the claimant and the confession or denial of the 
accused, followed by the judgment. The judgment separated 
the litU c.'Htift'ith frnm the proof. The piticedure at the 
first assize was closed by the judgment ; the proof was given 
at a second a>dize : — 

Hi.OTn. and Ead. 10 : . . . ** so let the man [defendant], if the mat- 
ter was adjud;;e<l. do the other his right in seven day». bt it in prop* 
ertjf or throwjh an fMith.'* 

This shows, then, that the proof went on at a term sub«e* 
quent to that in which the judgment Wiis given.* 

^ Sohm p. **"> ha« wvil t:;own that the pmo«dure <li*l not sim at a ponuit of 
the delict conimitit-l tiy the thipf. but at Jiiculpation br tlie tUyer. 

* In Ine ''*•'*. hv twf ire that he kiiled him " futf'.tmein." 

* Cf. the L&tio text . . . . " et non •oiTatur iptiui occui congUdonibos ▼•! 
dominu iuo" 

* ^theltt. II II . *' Dictum ett <lc ilio. qui culpam eiii^ii ppi furt ocvtto. at 
eat M trrti>. vt dun *int <le '.-Oi^iatione t«*1 tribu patnt. trn.utde cotniatione 
nutni. et jurenr, quifl in ci^i^nato tuo nullum (urtum rrat pm quo «iiae flua« 
reusetMft : et rant al:i ouni xii. et ttiprrjurvot eum in cuDtamizutiuDein. sicvt 
ante <iici-batur " 

* Sohm. p sO. 

* Cf L«*z .\Um. 30. j 1 . "In umo fnmi /Manto mallri cautam siiaa : Is 
ttcwdt si Tult Jurare, jurtt »«cuaiiuin cuniutuuu Ugeu £t lo pnioo 
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The procedure was begun by the fore-oath of the plaintiff, 
who thus declared his bona fides in solemn form;^ but, like 
the fore-oath sworn in the Anefang of the movables proce- 
dure, it did not act as proof. It prevented malicious men 
from making false and baseless accusations, and required that 
the existence of a real offence should be shown as a base 
for further proceedings.* Employed not only in civil but 
crimmal actions, in both the fore-oath must contain the chief 
facts of the allegation ; this was the case in the action for 
debt 2 and stolen property,* and, on the other hand, where 
the kindred claim the wergeld of a slain man on the ground 
that he was not a thief : — 

-dExHELST. IL 11 : •• Dictum est de illo. qui culpam exigit pro fure 
occiso, uc eat se teriio, et duo sine de cognatione vcl cribu pairis, 
tertius de cognatioue matris, et jurent [in the fore-oaih] quod in cog" 
nato suo nullum furtum ercU pro quo vitae suae reus esset.** 

The oath given as proof at the second term is then described 
by the remainder of the section, viz. : — 

'^ £t eant alii cum XU, et superjurent eum in contamimitionem, 
sicut ante dicebatur." 

The fore-oath, which seems to have played the same part as 
the obsolete "tangano" of the Lex Salica,* was a regular 
part of the procedure, never to be omitted : — 

spondeat sacramentales, et fldeiuisores praebeat, sicut lex habet, et wadium 
suum donet Misso ComitU vel illi Centenario qui praeest, ut in conttituto die 
aut legitime juret, aut ti culpabilis est, componat, ut per neglectum non eradat." 
Vide also K. Maurer, Krit. Uebera. V. p. 204. 

1 Cf. Lex Baiuv. Deer. Tass. (De Pop. Leg.) VI. : . . . "dicat, qui quaerit 
debitum : Haec mihi iniuste abstulisti, quae reddere debes, et cum tot solidit 
componere. Reus vero contra dicat : Non hoc abstuli, nee componere debeo. 
Iterata roce requisitor debit! dicat: Extendamus dexteras nostras ad iustum 
indicium Dei. £t tunc manus dexteras uterque ad coelum extendat." 

3 A clear example of its nature is shown by a provision that the material 
evidence of a wound shown to the court dispensed with the fore-oath. Henr. 
94. § 5 : " Si vulnus flat alicui, et accusatus neget, se [defendant] sexto jurot 
tine pmejuramento, quia tanguis et vulnus iptum/ora^ pnuvenerunL" 

B Vide supra, p. 193, and Arch. X. 10. 

* Vide supra, p. 208, and Anh. X. 2. 

* Vide Sohm, p. 95. 
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^TnELST. II. 23, f 2 : *^ Et peneqnatur omnii homo eompeUatio- 
nem suam praejuramento.'* 

Cx. IL 22. f 2 : '^ And let no fore-oath erer be omittecL** * 

The fore-oath could be sworn singly,^ or with oath-helpen, 
and had the Stirae forms as the 8uU>equeiit oath in proof; it 
corresponded to this hist« and was simple or triple* fractum, 
non-fractum, planum or obser\'atum« accordingly : — 

C.v. II. 22. § 1 : . . . ^et inducatur simplex laib. i\e^ pun^ntio. tiD- 
plici prnejurnmetito, triplex laila triplici praejuramt* nto.** j 2 : - Si 
taynus habeac cnHlibilcm bominem ail antejurami'iituiu pro eot tiL 
Si Dou babeat. ipse tayuu» causum Auam praejuret.**' 

lu answer to the tore-«iiitli, the accused mu>t either confess 
or deny ; he c«Kild luive no poMtive assertions to establi»h by 
way {jX excei'tiuns. as in the procedure of movables. Then 
followed the judgment. 

In Roman law the judgment decided the dispute between 
the Ii:igant:^ on the ground whether the claim was rightly 
founded or not, and nfUr the hearing of evidence. Tlie Ger- 
man judgment, on the contrary, did not close the judicial 
procedure, but was given ft<r'/ref the hearing of proof. •• The 
former dec-ides that the claim of the plaintiff is, or is not, 
materiallv founded ; the latter that the claim and counter- 
claim are relevant or not, from the procedural point of view. 
It condemns the accused who confesses to pay the fine, or the 
acc;:>ed who d..-nie>, to furnish proof.*'* So that the judg- 
ment was as a rule pronounced against the defendant. Ai>art 
from the presiding officer of the court, the judgment wa< 
theoretically given by the whole assembly; but, practically* 
and from convenience, often by a chosen number of '*ju- 
dices: " * — 

> I W« W;ll 114. Hvnr 44. } 9 ; <M. ( >!< ; Anh. I. 6. 

> It ft«*«m« T«>ry l<)ub:ful whether th« Accuici aUo couUl hav* given a for^ 
oath when «tf th.r.k •*( iti nature aod aim But utic Schmid, p 579, for the 
Terv tcantr authoritiei. 

* Cf .v'nh V i 

* >'A\m. p I^ Cf L S.-il . tH^ " Rachme burtpi judicaTenint, ut ant ad iaeo 
ambularvt aut ri !em le i-ump')ticione faLeret" 

* rjr North Auiencao K«ticw, Julr, 1?74. p. 243. 



THE ANGLO-SAXON LEGAL PROCEDURE. 289 

Hexr. 5, § 5 : ^ Judices sane non debent esse, nisi qnos impetitus 
(accused) elegerii ; * nee prius axtdiatur vel judicetur, quam ipsi eli- 
gnntur : et qui electis consentire distulerit, nullus ei communicec, 
donee obtempareu" 

Nor could it be said that this was a proNision only arising 
from the influence of Xorman law, as is shown bv the earlier 
Anglo-Saxon laws : — 

AxH. I. 3 : *' Postea vel coactus rectum facial, qui autea gratis 
nohiit. Dnodecim lahmeju i,e,» le^ris homines, debent rectum discemere 
"Walls et Anglis, VI Walisci et VI Anglici ; et perdant omue quod 
Bunm est. si injuste judicent. vel se adiegient. quod rectius nescierunt." 

-1-Ithklr. I II., 13: "* Et judicium stet^ uhi tayni consenserint ; si 
dissi demit ^ stet quod ipsi VI II dicenf : et qui supervicti erunt ex eis. 
reddut unusquisque VI dimidias marcas."'* 

The language of the sources has no reference to a presiding 
officer when speaking of the *' judices" and the judgment. 
The provision of -£thelred III. 13, moreover, has refei'ence 
to the same body mentioned in Henr. 5, § 5, above ; for the 
latter is completed by a succeeding section, as follows : — 

Hexr. 5, § 6 : ^^ Quodsi in judicio inter partes oriatur dissensio. de 
quibus certamen emerserit, vincat sententia plurimonim,** • 

The "judices" were taken from the "best of the county," 
but probably acted under the direction and advice of the 
presiding officer, who was supposed to be conversant with all 
the old customs.* They were under obligations to render 
justice, and the many provisions for clearing themselves of 
an unjust judgment by an oath to their ignorance proves, as 
a rule, their unprofessional character.* An example of their 

* Cf. Henr. 88, § 5 : " Judices sane non debent esse nisi quot impetitus ele- 
gent." 

'^ It seems hardly necessary to resort to the explanation which Brilnner 
(Schwurg. pp. 403, 404) has given, in order to show that it did not refer to the 
existence of a jury. 

* Cf. also Henr. 31. § 2. 

* Anh. in. 4, § 4 : " Videat qui scyram tenet, at semper sciat, quae sit 
antiqua terrarura institutio vel populi consnetndo." 

* £dg. III. 3 : " Et judex, qui ii^ustum judicium judicabit alicui, det regi 
CXX sol., nisi jurare audeat, quod rectius netdvit, et admanniat icyrae praetul 
emendam illam ad manum regis." Cf. Cn. IL 15, § 1 ; Will. I. 18, Ac. 

19 
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use, aa representatives of the whole boilr of the judicial 
assembly, is to be found in a case given in the Appendix 
(No. 32) ; having made an unjust judgment* they were re* 
quired to purge them:$elves. as above, but failed. 

The judgment, therefore, condemned the accused who 
confessed, to pay the fine, or prove his innocence. In either 
case he must give pledge for the fulfilment of the judgment. 

The plaintiff could demand security [vadium recti] for the 
defen(l.int*s answer at the appointed term, and for the pay- 
ment of all assessments made by the judgment.* The gen- 
eral expression " vadium recti *' therefore iiicliuled l)nth the 
meaning of a pledjre- •'de judirio Msti" aiul ••judicatum 
solvi," and played the same part in Anglo-Saxon proceilure 
as the ** judicial tides facta** of ^ohni ' in the Lex Salica. 
The first mention, and the character of the mortgage security, 
a varietv of the formal contract, has been alreadv j^iven.* 
Its office in the procedure is described by : — 

Ine, d : "* Si quit tihi rectum rtjg^t coram ali^uo scirmanno vel alio 
judice tt habere non postit, et accuuttiis ei vadium recti dare noiit^ 
emendet XXX sol. et infra VII noctei faciat ei recti dignum." 

Hexr. 34, f 4 : ** Vadium atfirmantli vel coDiradicendi Judicium in 
re<i«litione debet dari."* 

^ MtU Hvnr. 52. } 1 'ai tuininarize<l by Allen > : *' 1 Wlioever it inpl«aJi«il, 
At the tuit of the kintc, hr one of hit iuJget. mutt give vaHinm rrrti, !.«., tecurit^ 
that be will antwer the charge, and make good the daroat*. that oiaj b« 
awanied againtt him. 2 If he w^re not lummoned :o appear, and camr not 
on that account, he mutt give the abfive-tnentioneii tecurity. and find baiL if 
required. 3. But if be were legally tummuntfd. anil thv day of tnai flirl. hm 
mutt aoiw«r witliout delay, if re<juired by the Judge, or lote hit caoae. 4. U 
he refute to gire the tecurity required, after it hat been three timet demaaded, 
he it guilty of ortrnminfuaf, and may be (letaine*! in cut tody till he Andi b*il 
or giTei tatitfaction : 'maxime ti judicatum tit de vadio. ti de eapitaUboa 
agatur in eo.'" 

s ride Schmid. p. 444. 

* Proc^. de L. Sal., p. 105. ff 

* Hloth 4 Ead 9. I'ide tnym, pp. 190. 1C*1. 

* Hrnr. SI. ( 17 : "Quando autem aiiquit :npUc;utur tine Jomioo itio, nltl 
de illtt tit. in quibui ttatim opnrtrat reip^in irri. ut >le furto. 'le incendio. d« 
murlro. de hamtocna. et oa;.ta^Sui. terminum q-iaera: ac "i/v^-iv 'poerpon^ 
ment). 'lonec dominum luum hatwat lecun^lum rectum, et i/miv. li opui etu 
midUm irf. et plegioe ibail) mittaL" Cf ^V;il I 3. Hvnr 51. { 5; 57. i| «. 7; 
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As a formal contract, the " vadium recti " could not only 
be employed in the form of mortgage, but also of bail {Jide» 
jussioy B'drgschaft) ; and although the relatives of the accused 
were not his legal securities, it was most natural that they 
should undertake the pledge ^ : — 

Ine, 62 : " When ' a man is charged with an offence, and he is 
compelled to give pledge, and has not himself aught to give for pledge, 
then goes another man and gives his pledge for him.' as he mav be 
able to arrange, on condition that he pass under his hand.^ until he 
[defendant] can free himself from the pledge ; but, if afterward one 
accuse him [defendant] again, and he is compelled to give pledge, and 
he who before gave pledge will not be answerable for him. and he 
[second plaintiff] take possession of him. so let him lose the pledge 
which he before gave." 

If the accused fled, the pledgeor must pay the indemnifica- 
tion and the offender's wergeld to the king, or, as the case 
might be, the " wite " to whom it belonged.* The Mercian 
law gave a respite to the pledgeor of one month in which to 
bring the defendant to court ; if he could not do so, he could 
swear that he did not know the defendant was a thief at the 
time he made the pledge and establish his bona fideB^ but was 
not relieved from making compensation.^ If the accused 
gave this pledge, the means of satisfaction was in the hands of 
the plaintiff; but the accused was often a delinquent. If 
from inability the defendant could not give security or bail, 
he must go to prison : — 

^ Edw. II. 8 ; JEthelst. IL 8; Henr. 8, § 4. 

3 Cf . the rubric and first seDtencet of the Latin text : " De aocmato pro 
delicto et iterum fuit accutatut. 62. Quando aliquit. . . . nee habet aliqnid ad 
dandum ante certamen." 

« Tide Alfr. 1, § 8 ; -fithelr. L 1, § 7. 

4 The termi under which the defendant passed into the control of the fid** 
jussor are given in : — 

Henr. 89, § 8 : " Liber qui se radii loco in alterius potestate commiserit, et 
ibi constitntus dampnum aiiqood ciiilibet fecerit, qai earn in locum vadil sntce- 
pit, aut dampnum sol vat, aut liominem in mallo prodnctom dimittat, perdens 
simul debitum, propter quod eum in radio suscepit; et qui dampnom fecit, 
deroissus, juxta qualitatem culpae, cogatur emendare." 

* ^thelr. III. 6 ; Cn. II. 30, { 6. 

• WiU. L 8. 



29*2 THE a:7gl(>-saxox legal pbocsdube. 

Edw. it. 3, I 2: ^'Si neatram habent. nee pecMin'tfini raftm nee 
altum plegium^ tone servetur ad judlcanduin.'* 

Cn. II. 35 (Pr.) : ^ Si quis umicis destitutus vel alieni^eiia ad tan* 
turn laborem veneriu uc plegium dod habeau in prima tihl«, !>.• aocn- 
satione. ponatur in carcanno. et ibi sustineau d()nec ad Dei judicium 
eaL" » 

If« however, the accused were contuDiiicious. he broutrht 
upon himself graver penalties, finally orouneil bj* outlairr}'. 
Refusal three times to obey the summons. a!» slid, was pun- 
i>hed by the tine of the **overseunesse/* ami then judv;ment 
was matie i>v the tribunal condemniu'' the accused. The Uw 
of .Etheistan {l\. i'V) nuuteil alxive.'- which treats of this 
procedure, ijives no hint of any jmli^ment intervening between 
the defaults and the >trizure. But in rehear^iu*^ the same 
procedure of default, it is sjiid by: — 

Will. I. 47 : ** Si qu:» mulam hal)eus famam et de infidelitate rec* 
tatui tertio vooatiis non corn!* iret. q***irto dit ottendiini SMmmonitoret 
tres df ft lit us et ad hue 4uminouitionem ha))tfac« ut pii^:jno* iDTeoiat et 
juri pareat. Qiiodii nee aic copiam «ui feceric. jitdicetur sive Timt 



iive monuuii.*' • 



This then ^huws that the plaintifif with the witnesses of the 
summons must prove the three separate acts of summons, 
which had been disregarded ; and repeat the act once again. 
Then judgmtrut was declared against the absentee : — 

Hr.VR. 5o: •• Si quit a dnmino vel praelnto »uo d«f DominatiA plsci* 
ti» sff'undum lf;;em inpl.ioitatu:». ail diem coudictum nom rtnmi^ 
omnium phtcitnrum^ de quihui twmintiiim inplaritab^itur^ incurrii €mem» 
ddtiones, nisi com{>eteu9 ali«juid re^pectaverit." 

That is, judgment was made condemning the absent defend- 
ant to pay the fine. Althou-^h there is no express mention 
of the judy:ment in this last passage, it is made in another 
law bearini; on this verj- point : — 



1 Edw AD«i Guth. 3 (Pr ) - " El ti quit ordinatui ▼•! furttar, t»1 
Tel purjuret. vtl fornicvtur. •mendec ticut factum erit, tie wtrma. tie witaai, 
•ic Uhilit, et rrgA Deum lAlteni rmemlet jnxta Mnctorum caDoaooi doetii* 
nam : «( fJ^-ftm fnrnU iW«, ivi mtttatur im rarcert.** Cf £dw. and Gttlh. 4, | S; 
Cn m. 13: Henr 6b. I ^ 

» Supm, p 'JB4. • 17./* Co. n. 25 (Pr.) 
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Henr. 53, § 1 : . . - '* et si de nominatls et susceptis placitis pulsa- 
batur, nisi competens aliquid intervenerit, reus omnium Judicetur.** 

The delinquent who still held out, and would not give 
satisfaction, or pay the fine of the overseunesse^ was pursued 
by seizure of his property. At this point is to be found a 
striking comparison with the earlier law of the Salian Franks. 

The criminal procedure of the Lex Salica proved inade- 
quate, in that, only if the accused were willing to make the 
promise to fulfil the judgment, could the accuser receive any 
compensation through the execution ; and, if the offender fell 
under the ban of outlawry, it was profitless to the claimant ; 
that is, the accused had power to decide whether the claim- 
ant should have satisfaction or not. The Salian criminal 
procedure aimed not at procuring so many solidi for the plain- 
tiff, but at bringing the offender under the control of law ; 
so that a refusal to give satisfaction was followed not by a 
procedure of execution but of contumacy.^ The Anglo- 
Saxon law had reached a higher development. Outlawry 
was. from the growth of the theory of punishments, a last 
and severe means of direct coercion, which befell the recalci- 
trant offender ; and the procedure, instead of aiming solely, 
in case of a refusal to give satisfaction, at bringing the 
offender under the control of law, also aimed at giving the 
claimant pecuniary compensation. This is the clear expres- 
sion of every provision relating to contumacy : — 

^THELST. II. 20, § 1 : ^ Si tunc [t'.e., after judgment against the 
delinquent] etiam rectum facere nolit, nee oyerhymessam reddere^ 
eant seniores homines omnes, qui ad earn curiam obediont, et capiant 
qtUcquid habet^ et earn mittant per plegium." 

Cx. II. 25 (Pr.) : . . . ^* videatur qui quarto placito mittantur ad 
eom, et inveniat tunc plegios, si possit; si non possit, exsaperetur 
[seized] sicut alter utrum poterit, sive vivus sive mortans, ei capiatur 
omne quod hahehity 

1 Sohm, Proc^d. de L. Sal. p. 122. Sohm alfo tajt, in regard to the preTiom 
discusiioQs OD outlawry: "That which, looking from the itandpoiot of the 
composition system, is to ui the procedure of contumacj, would be, looking 
from the standpoint of the ancient criminal system, only the execution of the 
primitive procedure of delict The fidu Jhda would b« necettary, in order to 
replace the ancient and severe execution by a new and moch milder form, 
which aimed at recovering the fine." 
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Hexr* 53, f 1 : ** Quod si [after judgment] oreneanettam dare et 
rectam factre renuerit, mittaotur qui <U $ho capiani^ et earn, ti opiu 
ett, per plegium poDaot. Si Deque sic latisfecerit, totom quod habet 
amiserit, et idem capiatur, nisi plegiot inveniat.** 

Even- effort was made by which property should be found in 
pjivmeut of the '' overseunesse ** and the plaintiflTs claim. If 
the property did not suffice, he was forced to find bail for the 
amount. That this was the purpose of the procedure \:> 
shown by the section of Cnut succeeding to the one just 
quoted : — 

Cn. II. 25. $ 1 : ** Si tolvatur repetenti capitaU suum ; reliqui 
halxfat d<jmiuu> ejus Jimidlum. huudrutui dimidium." ^ 

That the procedure of contumacy in Ani^lo-Saxon law aimed 
also at renderiu'^ sati>factiou to the accu>er. there can be no 
doubt. Further contumacy and resi.stance to the law, m 
before laid down, could be met by summary punishment : — 

JExBZLiT. II. 20. § 5 : ** Si plv;^ium non hubeat, idem capiatur.** 
«- § 6 : ** Si repugnet, occidatur^ nisi aufugiet.** 

Henb. 63. } 1 : ^ Si repugnet et cogatur, ocndatur.** 

Flight, then, forfeited all right to protection, and he be- 
came ipso factu an outlaw : — 

^THELST. II. 20, f 8 : "* Si aufugerit, et aliquis eom interim firma* 
bit, werae suae reus lit, niii se poasit idoneare. secundum ipiius pro* 
fugi w<:ram. quod eum nesciebtU fyman, id est fugitivum esM.** 

HcNR. 53. 3 1 : **Si evaserit et aufugerit, /;ro ullage rtputHur," 

Leaving the outlaw, the procedure of proof by the accused 
at the second term will be now treated. 

It will be necessary, first, to determine to whom the proof 
was awarded ; and, next, to explain the system of proof itself. 

{a) The judgment in criminal actions having, as a rule 
condemned the accused either to pay, or prove his innocence. 

1 Cf. Co. '^. " Si quu homo iit. qui omni populo til incrvdibilia. ad«At 
putitut rri^it vt ptinat «um tub ple^io. qui ad rtrtum ki^ii mm onm&M 
uins" S I : " Si plagium noD halwat. i>cciUtur et cum darapnatu miltatv ; tk 
quit eum 'lefenJcre praetumat, iinc amtio uniut recti iJi^i " 

Vid*, alto. Ine. T4. for a case 'if renireance wh«D di) tatitfactioo could be 
faiotd from lord or kia of a tUTe. 
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the proof, therefore, on natural principles of equity, was 
nsuallv awarded to the defendant. But in certain cases the 
plaintiff went to the proof: — 

When a criminal caught in the act was pursued with 
the hue and cry, and brought before the court with evident 
marks of crime about him, the proof was awarded not to the 
accused, but to the accuser, who must swear with oath- 
helpers as to the guilt of the accused. Von Bar^ has ex- 
plained this and other cases on a principle of presumptions 
(^praesinnptiones Juris et de Jure} of the defendant's guilt, 
which under the circumstances seemed most probable. To 
allow the defendant, under solemn forms, to explain his inno- 
cence, when he was presumably guilty, was mere nonsense ; 
and, therefore, the proof went most naturally to the plaintiff, 
who asserted the defendant's guilt, and whose oath was streng- 
thened by irreproachable men. But if, on the contrary, the 
accused had immediately given himself up, it was the pre- 
sumption fi-om this act that he was innocent, and so he went 
to the proof himself.^ In the earlier law, the possibility of a 
false accusation in resrard to a criminal causrht in the act was 
never considered, and it was reserved to the later German law 
to permit to swear, ^.^r., that the object claimed to be stolen had 
been placed on his person by force ; but, even in that case, 
the accused must not have kept the object concealed, that his 
neighbors might have no reason to suspect his truth. 

Against Kostlin and others. Von Bar has shown that Ger- 
man law did conceive of the Roman distinctions of casus and 
culpa.^ That one should be held always answerable for 
injuries inflicted by what might be in itself a meritorious act, 
was a principle too barbarous even for the rude ideas of justice 
among the ancient Germans ; but still the doer was in many 
cases forced to make compensation for such an act. Where 
was the line to be drawn ? Had the doer exercised that due 
care which would be expected of an intelligent man, he was 
free from culpa ; and this was decided according to the prob- 
abilities of casus or culpa in the act. 

> Beweiturtheil des germ. Proc. pp. 6S-92. 

2 The oath wai cheD sworn as in Ine, 28, { 2. * p. 64, ff 
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(1) If the injury happened from the dLiobedience of cer* 
tain fixed police regulations, the doer was held re!«ponsibIe : ^ 

I:cE« 40 : ** Ceorlet weorSig. i.t. rustici nirfiV/u/n, debet e«M cUuuum 
aesiate nimul et bjeme. Si di$clau$uiH tiU et introeat alicujuj vicini 
*ui capiiule per »uutn uperium. nihil inde recipittt, nsd educac et patia- 
tur dampDUin tuum.*' 

The owner of the cattle could not be held for damages, 
inasmuch us the cattle would have intlicteil nu injury had the 
close betfU properly i)n)tected, and no culpa could be shown. 
Likewide. if a meadow held in common had been It-fc open 
by >omtf of the parties, these mu.^l indemnify the others, if 
cattle came in ami inilicted auv dama'^eJ But it the 
meadow had been properly protected, and eat tie had broken 
thruUuh t!ie he«.l,'e, the owner uf the cattle muat be helil 
re>pon>iiile for their dangerous habita: — 

Ink. 42. i 1 : **.S1 vero sit animal, quod fte|)et fraogat, et quolibcc 
iutroeat. el 'lomiuud. cujus auixikil e^t. nolit ip»um custo«lire. v«l oca 
pos^it. capiat h(jc iu cujiis acra obviabit. et uccMat, et recipiat agen- 
triga corium ejus et camem. et patiatur «!« cetero." ' 

Also, if strange swi:ie were ftumd in another's mast, in* 
demnitieation was immediatelv taken bv seizure of the swine.' 

(2 ) Acts not forbidden iu themselves, but possibly dan* 
geroub. such ^a shootin'.; a weai>on or driving a wa^oiu 
must l>e accompanied with the necessary care, to be deter- 
mined from the nature of each special ca^e. Inasmuch as 
the procedure never allowed an examination of the objective 
truth, the judgment in each case was a»aigned ui>on the 
prima facie presumption for or against culpa. And. as befoie 
explained, if there were a pre>umptiou of the defendant's 

^ In«. VJ iPr I. For othvr rrsruUtzoni. comparv Inc. *i9. and Alfr. 34 iPr } : 
" luventurn ett etiAxn. ii quii hal;rfti Unceain tm/t^r kum^rMm tuuai, tC hcMno 
MDAMtur vrl mpunffatur. ifi/'-u/ K-er'tm fjut urtf aiia." | 1 : *' Si *tmt0 onuof 
a*na»et. rrfy//.ir trrru'i^ Jul. ff ti p^itii^iliraiit accutrtur in eo facto. />«r.w m 
^•ltT'I moduli mfa*.*' } *J " Et ::a tman^'t: yU viM. %\ acutuffi laocra* tit altiut 
tnbut dificii quam cuipii ; it e*iual;:«r ferantur acin et cutpii. tint cu^'pa rtpa* 
Ittur." 

' ff. Alfr. 21. T!ie Sa* ht^nvpie^rl nuJe the owner of a pond rMponaibl* 
for damac**! from iti ■>Terf!'>wjn5 

> Ine. IJ. 
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culpa, the plaintiff went to the proof with oath-helpers, and 
simply swore to his conviction of the defendant's guilt ; if 
not, the defendant swore ^ without oath-helpers. Where 
intention was charged against the defendant, the stronger 
guaranty of oath-helpers was required ; for while, on the one 
hand, a neicrhbor would be slow to swear in rec^ard to a fatal 
accident that the accused did not act with carelessness, on the 
other, he could easily swear that the chief-swearer, whose 
character was known to him, would not have intentionallv 
struck a death blow. 

(6) In regard to the means of proof, it has been said 
alreadv that wacrer of battle was unknown to Ansflo-Saxon 
law ; therefore it remains to speak onlj' of the oath and ordeal. 
Since the wirness-oath, sworn as to what was seen with the 
eyes and heard with the eai-s, was only possible, under the 
peculiarities of the German procedure, within the narrowest 
limits, resort must be had to the oath with oath-helpers. 
The whole power of the oath-helpers, as seen from their 
designation as conjuratores, consacramentales, compurgator e9^ 
lay in the fact that they swore to the credibility of their chief 
and the purity of his oath, and that their numbers and stand- 
ing strengthened his assertion.^ This is seen from the decla- 
ration of the oath-helper, as given in : — 

AxH. X. 6 : '^ By the Lord, the oaih is pure and not false, which 
N. swore.'' 

Nor could any one as chief-swearer take the oath who was 
not of good repute, or had ever before sworn a false oath.' 
As to oath-helpers, all German codes required that they 
should be full-grown and irreproachable men ('* getr^we men," 
" aS-wyrSe ") ; and from these the oath derived its strength: 

Henr. 66, § 9 : '* xxx coDsacramen tales habeat, quorum nullas in 
aliquo reculpandus sit." * 

^ e.g., The owner of a house, built for him bj another which had fallen upsn 
and injured the plaintiff, went to the proof without oath-helpers. 

2 While the witnesses made oath as to the truth of the plaintiff's assertion. 

' Edw. L 3: "Item diximus de illis hominihus, qui perjuri fuerint, si mioi« 
festum sit, vel eis juramentum fregerit, vel orercjthed foerit, ut deincept noa 
sint digni juramento sed ordalio." Cf. Ine, 46; JEthelst. IL 25; Co. IL 80. 

« Cf. Wihtr. 23; ^thelr. HI. 4; Cn. IL 80, § 7; Will L 14, 16; Anb. L 1. 
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Rank, raoreoTer, gave additional strength; for a thane 
could have the effect of six ceorU.' 

That the oath-helpers were not necessarily taken from the 
kindred of the chief-swearer is proved from the use of frords 
and liumenius authorities, as well as the essence of the oath 
system.* Although the oath-helpers swore only to the 
purity of their chiefs oath, it is known that a possibility of 
knowledge on the part of the co-swearer was also considered 
of importance.' Therefore, because they must also be in a 
poMtion to judge of their chiefs character, the oath-helpers 
were niitunilly taken from his neighbors,* peers,* or kins- 
men.** The number' of oath-ht-Ipfrs varied accurding to 
the importance of the charge, the property in ()Uestiou« the 
nature of the crime, the amount of the but^ wiu^ and the 
werjt'ld. and the personal truat enjoyed by the swearer. In 
the earlier law.s the oath was reckoned on a scale of '' hides/* 
which remains quite obscure, since it afterwards totally dis- 
appeared.* 

In Anglo-Saxon law, the chief-swearer could choose the 
oath-helpers;^ but in certain cases they were ^^ named** bv 
the magistrate, and the swearer was allowed a choice from 
the whole number : — 

£dw. I. $ 4 : . . . ** nomineotur ei sex hominet, . • • et adqnirat ex 

illis iex UDum pro aniznali,** *^ etc. 

» HiV vivm. pp. '1\\ 217; an! Anh VIII 1. 2; Henr. 44. \\ 2. 3. 
< The Aofflo-baxoa •xprettioDt for oath-helpert are odIj ct^eda, mttdammm^ 
or mttihtitnHii^. 

« \1dt K. Maurer, Krit. Cvbcr. V. p. 204. 

* £>!w. L 1. S 4 : ** Norninentor ei %tx hominet de eadtm gebuncipa, la qv* 
Ule re»>(ltfQ« ett." Cf. Hloth. and Eail. 5 ; ^thelit. II. 9. 

• \%d« Wihir 13. 21 : ALfr. and Ouib. 3; .Etheir VIll. IP, 20; Co. L & (Pr). 
I I ; Anh. II '>1, .>3 ; Henr. <>4. } 2 . . . . *' jurabunt, congruo numero 
mcntalium. et qualiia:e parium •uonim retenta." 

* Hi*nr 'V4. { 4: "Qui ex parte patht erunt. fracto jaraoMmto. qui ei 
Uma cO|{nation«r erunt. plane •• lacramento juratorot advertant." f7de, Alao, 
Anh. IL 61. 

• Ani{l>-SAX()n Uwi gire varioui numben of oaih- helpers, aa : 1, 2. 3, l,a,fl^ 
12. 24. 3*;. 48 

* Fiir A diftcuttion of the quettion. r\d* Schmid, p. 6^. 

• JC:hrlr I. 1. J 2. Cn. II. 3iJ. J 7. 44. 

» a. J:tM«i. U. 9; Cn. II. '^6; WiU. L 14. 16; Hear. M, | 0. The 
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The Anglo-Saxons distinguished between the " ungecoren 
to," swom with oath-helpers chosen by the swearer him- 
self, and the "cyre-atJ,"i sworn with oath-helpers chosen by 
the magistrate;^ and Schmid has deduced the rule, that, 
whenever the oath must be sworn coUectivelv, the chief- 
swearer had the entire selection ; otherwise, the magistrate 
** named '' them. 

The force of such a medium of proofs is more apparent 
when we consider the simple and public lives of the ancient 
Germans, and the opportunity each enjoyed of forming a safe 
judgment of the character of another ; that, moreover, a cer- 
tain time elapsed between the assize in which judgment was 
rendered and the assize in which the proof must be given ; and 
that the oath-helper might refuse to swear, if he were not satis- 
fied of his chiefs truth. Therefore, while a witness swore to 
the objective truth, and must state the fact as he with his 
eyes saw and his ears heard, under an appeal to the Deity, 
whether this operated for or against his chief, the oath-helper 
never swore against his chief ; nor could any one swear to 
his chiefs want of truth. Therefore, with Maurer, it is best 
to decide that the oath with oath-helpers was a means of 
proof of considerable power in that early society, and that 
its raison d'etre need not be sought by Rogge,^ Gemei- 

hy the magistrate and bv the swearer are both combiDed in Anh. 11. 61. Bat 
that the oath-helpers were designated by the court, vide ^thelr. HL 13 : . . . . 
" praepositus nominet ipsam ladam/' and Hear. 66, § 9. Sometimes thej were 
chosen by lot. Henr. 66, § 10. 

^ K. Maurer (Krit. Ueber. V. p. 190) holds that the "rlm&S" was the eqair- 
alent of " cyre-iS ; " but Schmid (p. 666) does not state clearly what the *' ri- 
maS" was. 

s Vide Schmid, p. 606. 

* Maurer, howerer, points out that the Tery reason why those to whom the 
chief -swearer was best known were chosen, was an argument against the force 
of the proof, in that they might be led by personal motives to gire a false oath 
in his favor. But, while we must not gauge the simple living in the early time 
by the distrustful measure of to-day, it must be admitted that the force of the 
proof varied with the standards of different times and places. 

* The oath-helpers, as viewed by Rogge (Ueber das Gerichtswesen der 
Germanen), were not a means of proof, but came into existence from the dght 
of vengeance and feud. The peace-breaker, who had the choice between paying 
the composition and bearing the feod, was allowed, if ionooent, to prettot him* 
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ner,' Wuitz,- and oth«;nst through ingenious speculado; 
From this point of view, it will now be easv to expltin th« 
position occupied by the ordeal in the Anglo-Saxon proce* 
dure, and the rules bv which it wad $rovemed. 

As the witneAS-pruof was insufficient, and the procedure 
needtrd the oath with oath-helpers, so. when this last means 
of proof became iiiadecjuate. a la>i re:«ort lay in the judg- 
ment of God. or the ordeal. Of heathen oriirin.^ although 
later encrusted with eccIe^iastical forms, the oitleal was held 
to be a means Mmilar to an oracle, bv wliich God, in cases 
which did n«it allow further decision, woultl miraculously 

M*lf With li:« e*(mini<lf4 In the fewi, an<I with them a* nath-helpvr* dtny the clc«<L 
The oath-iielpvri •;•>•» I m t!;e liJe of tl-.vir triori'l. :i> they ui>uM havt* Junt ia 
Che leuil. .Vk'ainst thi». Maurer (I) citr« Wihia to «huw th^c nu tuch choios 
was Ailuw«il. Tiiai ic ua* not a quettion in rei;arU to aith-LvipiTt m to which 
partr could hririi; tl.o irriMiest nuniher of men into thv 0l'1i1. but whctiitr thm 
charge waa well fouii'le*! or not. (*Ji That oath-hrlp was tuund at far back u 
the sources i^o. in oiu' as well aa in criminal cases : to that it coold not hart had 
such ao origin thrrv. n<*k'»'e here mam tains tliat liie criminal proctdure was 
oMer. and that oatli-helptrrt came into ciril ca»vt later; but Maurtr (p. 2Mlff) 
shows this to l>e untenable, and oppftAed to the whole meanini; o( earlier law 

1 Gemeiner i Uel>er Kideiiiulfc und Kidetheifvr det altcren deuttchen Kecfaiea, 
10 ff.. 87-t*) holds that the watcer of battle was the oriicinal means of showiof tba 
purity of an oath. In th>)«e eaM^ which were expiable. it had first been rrplaead 
by the oath- help ; and exclmled feud the more dttinitiy becaute in the wafer ol 
battle each party was ori^r'.nally accompanied by an attpn«lant, who afterward 
became tlie nucieu* of the oatlilielpert. Bu: feud. comp<*«itiimt. and oath'helptn 
are fi'und tide by tide. L- Sax. lb (Merkeli. Moreorer. there is no meaitoa of 
wajrer of battle in Anirio-»axon law. 

< Waitx (Deutsche Verfats. L J 10-2. Ac ) declares airmintt Ro^ge. and. witk 
better reaaon. a*tertt that uatii-l.elpert were uriktmally taken from iha kmanttt; 
that, becaute the kin wi-re obligeil to make recom|iente fir the offender's wrong, 
they had a currefpondin^ ru*ht. in cate the offender was inrnx^nt, to prow tbs 
charge was unf'iun-h-d : and that the riffht of election, and the choico of tl 
outride the kindre 1. w^re a Lirer ■levelopment. Thi* ohirin caused thedoat 
nection which exuted >i«t«een tlie itath-helpers and the amount of cho 
tion. as if payment were maile with iiaths instead of money. Maurer i 
this cli>se connect :<»n. unfortunately for Waiti. existe«l in ciril cases 
therefore another ex(<!initii»n mu^t W ffiTen Moreorer. there is no 
oath help onicmally ci»:ni.i le^I with kinthip . while, on tlie contrary, althoagh ! 
men are mentione<l as oath-ltetpers in the Ijtx Saiica ami the earliest laws, i 
are those outsule the kindre^l Therefore, bei-aute oaih-helpers mm»tttme$ 
from the kindred, it is nut just to conclude that they could come onijf U 
class. 

' Maurtr sa«ms to hare showo this fullj afainat WUda. KrH. C« 
p. 21^C 
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assist the innocent and unveil the truth. And, when per- 
mitted, it was regarded by the person concerned as a favor ; 
since it allowed a last, although desperate, possibility of 
gaining a suit already lost.^ The three varieties of ordeal in 
Anglo-Saxon law were those of fire, water, and the morsel. 
The candidate must fast three davs, and was then led bv the 
priest to the church, where mass was celebrated.^ Before the 
communion was given him, the priest urged the candidate to 
a confession, if he were guilty. If silent, the priest then 
administered the communion to him. Before the ordeal of 
fire or water, of which the accuser had the choice,^ was 
recited the adjuratio. 

In the ordeal of cold water, holy water was prepared by 
the priest before mass, and taken to the place of ordeal. 
Having given the holy water to the candidate to drink, the 
priest recited the adjuratio^ which adjured the Deity to take 
the innocent within the waters, but to cast the guilty forth 
from them. The accused was then disrobed, kissed the Bible 
and crucifix, was sprinkled with holy water, and thrown into 
the water. If the person sank, he was innocent ; if he 
floated, guilty. 

For the ordeal of fire and hot water, the same number of 
men from each side shall be present in the church where the 
fire is lighted. These men, who must have fasted and have 
abstained from their wives that night, must stand on each 
side of the space. Into this the candidate steps, and, grasp- 
ing the hot iron, carries it across the floor nine feet distant. 
The hand is then covered, and opened again in three days : 
if the wound had festered and showed bloody matter (^eanies 
crudescens), the accused was guilty; if he was uninjured, 
his innocence was proven. For a single ordeal, the iron 
weighed one pound ; for a three-fold ordeal, three pounds. 
In the ordeal of hot water, the hand was plunged into the 
water for a stone hanging by a rope ; then the arm was cov- 
ered and opened, as in the ordeal of hot iron. In a single 

1 Mnorer, Krit. Uebersch. V. p. 216. 

* The forms are giren at great length in Anh. XVIL 

• ^thelr. m. 6 ; Anh. XUL 
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ordeal, the hand was only plunged in at far as the frriat ; in a 
triple ordeal, to the elbow.^ 

The ordeal of th.e morsel, or '^ consnaed/* seems to have 
been most used with the clergy.^ A mor»el of breatl or 
cheese weighing an ounce was prepared, and, after the usual 
forms, it was given to the candidate to swallow, if he could. 
The adjuratio exhorted the Deity to treat the guilty one as 
follows : — 

AxH. XVII., III. : ^ Fac eum, domine, in visceribus angustari, 
ejusque giucur conclu4le« ut panem rel ca«euin istum. in tuo aomiue 
•ancciticatiim. ilevomre noa possit hie qui injuste juravit.'* 

If the candidate turned pale and trembltrd. he was held 
guilty. 

The crenenil rule for the use of the ordeal is contained in : — 

Cx. III. 11: ** Se«l purgatio ignis nullstenus admittatur, nisi abi 
nuda reritas nequit allcer investigari.** 

The failure of the u.sual means of proof would be best 
illustrated bv the cas>e of a friendless stran^^er who had been 
charged with a crime. Under an accusation such that a sin* 
gle oath would have been impos^ble, having, of course, no 
friends who would swear to his credibility, his only escape 
from condemnation was through the desperate chance of an 
ordeal : — 

Cx. II. 35 (Pr.) : ''Si quis amids desticutns vel aiieni^ena ad tao* 
turn laborem venerit. ut plegium non habeac. in prima u2i]«. i.«.. acca« 
satione. ponatur in carcanno. et ibi sustineat. donee ad Dei jodidaai 
eat. ■ 

Or, in other cases, when for any reason oath-helpers failed 
the accused, the ordeal was his only resort: — 

Will. I. 14: ^^QuckI li [juramentum] defecerit, et jorare am eo 
Dolnerint, dtrfendet se per judicium aquae rel ignis." 

In fact, the ordeal was a means of strengthening an asser- 
tion when oath-helpers failed, and ser\'ed the same ofBce.* It 

1 .fithelit 11.2^.9 1 

» Pr/f .Ethelr. Vin. 2. 24 ; Cn. 1 6. | 2. 

• Cf. Cn. III. 13; Htor. <5o, | &. 

« Scfamid. p. S4a 
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was emploj'ed by perjured men, by those who were not ** atS- 
wyilJe," and those who had been '* over-sworn " ^ ^ and if 
any one had been charged with crimes of a peculiarly bad 
character, as killing with burning, treason, or witchcraft.' 
WTiether a single or threefold ordeal was taken depended 
on the gravity of the offence. Although forbidden by some 
German codes, Anglo-Saxon law permitted the slave to go to 
the ordeal.^ 

In conclusion, it is possible to find a connection between 
English law and the primitive institutes of the early period 
of summary execution. Vengeance existed, after the organi- 
zation of society, as an instrument of the law, but in varying 
foims ; since such an act must be justified, if necessary, 
before a legal tribunal ; as, e.g.y the slaying of a thief caught 
in the act. Also, such vengeance must be free from premedi- 
tation and crueltv, and no concealment was allowed. But 
while vengeance was justifiable killing, the opposition to its 
exercise gave rise to private warfare, or feud, as here used. 
The attempt was made to restrain this undue exercise of 
power by the individual, by many decrees ; but they were 
generally powerless duiing the Anglo-Saxon period. Yet 
the most effectual and satisfactory result came through the 
introduction of the composition s}'stem, as early as Ine and 
Alfred. By the side of vengeance, and closely bound to it, 
arose the institution of outlawry, founded on the fact that 
German society was based on the " fri^ " or peace, and that 
any peace-breaker became originally *' peaceless,'* and liable 
to be killed by any member of the community. In short, it 
was an enlarged means of vengeance, acceptable to an arm- 
bearing people like the Germans. 

1 ride Edw. I. 3; JEthelit II. 7; VL 1, § 4; JEthelr. L 1; m. 8; Co. U 
22, § 1 ; 30 (Pr.) ; Will. L 14; Henr. 65, § 8; 67. §§ 1, 2. 

s Atheist, n. 4, 5, 6, §§ 1, 2 : 14, § 1 ; JSthelr. IIL 8 ; IV. 6, &c And be- 
tween Englishmen and Welihmen, it wai the regular meant of proof (Anh. L 
2, 8). On Sundays and Feaat Days it wai forbidden (Edw. and 0. 9; JEthelr. 
V. 18; VI. 25; Cn. I. 17. Ac.). 

• iEthelst. n. 19; iEthelr. I. 2; Cn. IL 82. Women alio prored tbtir Inno- 
cence by ordeal. Vide Ed. Conf . 19. 
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But these institutions were mere adaptations of priTata 
exertion, and contained no principle of punishment such 
as is known to the criminal srstem of to-dav, which arose 
by slow development from the slightest germ. Wilda has 
made it probable that the earliest stage of the criminal sys- 
tem, as given in Xorthem law, was distinguished by the pre* 
pondenmce of outlawry: making the eauuae majurirt^ which 
were attended bv outlawry, the most nuniemiis ; and the 
ctiutae minurci. for which compensiuiion only could be de* 
manded, verv few in number. The second dtaire, or the time 
of tlie folk-laws, showed a growth of the amsiw minortM^ and 
a con>(.'(^iit'nt dimiiiutiun of the C'vuae imijorti, and was dis- 
tingui>hed by the pieponderatiug number of expiable oflfences. 
Bv tlie >iae of the&e two svstem» hud existed a third, » that 
of true punishment, which later, in the third stage, alisorbed 
those of the cautae m'ljurei which had not become expiable. 
Outlawry and vengeance did not disappear from the criminal 
system ; but became punishments of last report, or only in 
exceptional cases. Eventually, the system of punishments 
extended over the composition system also. 

.^nglo-Saxon law was in the midst of the transition from 
the second to the third stage. Outlawry was the last penaltj 
only of stubborn resistance to the law ; and vengeance wae 
possible, with a few exceptions, only after satisfaction had 
been asked in vain, or to prevent a crime, or when one 
cau;:bt in the act tried to escape ; but not in tt d^fmJtnJo. 
The theory of compositions was fully acknowledged, and the 
punishments increased rapidly after Alfred*s time. 

Of the compositions, a part went to the injured person* and 
a part to the state. The special price awarded for unjust 
slaying to the injured persons was the wergeld, which varied 
in different parts of England, and for the different and com* 
plex ranks of s<»ciety in each section ; but the wergeld of the 
common freeman was equal to or somewhat less than 200 
shillings. 

The procedure was begun with an extrajudicial sammons 
of the individual by the plaintiff, under solemn forms, at 
sunset ; and the thinl refu>al to heed this summons was pun* 
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ishable with the overseunesse of 120 shillings ; and a similar 
penalty befell the accuser who would not continue the suit. 
As in the action for stolen movables, the judicial procedure 
began with a fore-oath, in order to prevent tri\ial accusa- 
tions. This, with the confession or denial of the defendant, 
was the litis contestation and, with the judgment, completed 
the procedure in the first assize. A short interval elapsed in 
which the proof might be prepared for the second assize. 
But. if the condemned did not give pledge to fulfil the judg- 
ment and made default, he was followed by the procedure of 
contumacy ; in which the one who would not find pledge, or 
who fled, suffered confiscation of property, and finally be- 
came an outlaw. 

In the assize of proof, the defendant as a rule went to the 
oath with oath-helpers ; but the proof was given to the 
plaintiff whenever the guilt of the defendant was presumably 
clear ; as in case of a thief caught in the act, or whenever 
culpa was apparent. In casus^ the defendant swore, and 
simply explained his innocence. The oath-helpers must be 
con^idered to be a real means of proof ; because, although they 
Bwore to the purity of the chief-swearer's oath, they were 
selected from peers, neighbors, and kinsmen, in order that 
they might be able to judge of the character of their chief. 
Whenever the swearer was not oath-worthy, a perjurer, 
" oversworn," or friendless, or when he could not find oath- 
helpers, he must go to the ordeal either of fire or water; if 
of the clergy, to that of the morsel. 
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SELECT CASES IN ANGLO-SAXON LAW. 



No. 1. NoTHHEOi, 734-737. 

Cod. Dip. LXXXn. 

This is not a siiit at law, but a case in which a church council regu- 
lates the right of possession to church property, and certifies to the na- 
ture of the title. Land had been granted to two women, Dunna and her 
daughter Bucga, for the construction of a monastery. Bucga seems to 
haye died, learing her mother Dunna sole proprietor. Dunna, on her 
own death, bequeathed all her land, including the monastery, to her 
grand-daughter, Hrotwar, entrusting the deeds to the possession of Urot- 
war's mother, whose name is not mentioned. When Hrotwar came of 
age, and demanded possession of the deeds, her mother alleged that they 
had been stolen. Thereupon the daughter appealed to the church coun- 
cil, which caused a certified statement of the case to be made out and 
deliyered to her for her protection. 



Gloriosissimus Mercensium rex Aethelred. cum comite sue. subre- 
gulo Huuicciorum Oshero, rogatus ab eo, terram xz cassatorum inzta 
fiuuium, cui uocabulum est Tillath, duabus sanctimonialibus, Dimnaii 
uidelicet et eius filiae Bucgan, ad oonstruendum in ea monasteriom, in 
ius ecclesiasticum sub libera potestate, pro uenia facinorum sacrum 
condonauit, propriaeque manus subscriptione banc eomm donationem 
firmauit. Praefata autem Dei famula Dunne, constmctum in prae- 

JBthelred, most glorious king of the Mercians, with his ealdor* 
man Oshere, under-king of the Hwicd, at his request, for the pardon 
of his own sins, granted twenty hides of land, near the river Tillathy 
to two holy women, — namely, Dunna and her daughter Bucga, — to 
hold in free possession, according to church right, for the purpose of 
constructing a monastery thereon ; and he confirmed this donation bj 
the subscription of his own hand. Now, the aforesaid servant of Godt 
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dicto agello monasterium, cum agris suit nee non et cartnlam deicrip- 
tionis agri, cui tunc sola ipsa praeerau filiae, nimiram filiao soaa. in 
potteMionem, ad dominum migratura largita est. Sed quia haec in 
paruula adhuc aetate erat potita. cartalam coDscripti agri, necnon ec 
omnem moDasterii procarationem, quoad uique ilia ad matoriorani 
peruenisset aetatem. macri illiud maricacae coiiseniaudam ininnxic. 
Quae cum cartubm reddi poposcisset, ilia re<idere nu!ens. furtu banc 
sublacam resjiondic. Quo taudem omni negoiio ad «aDCtam lacerdo- 
talii concilii synoiium perlato. decreuit omoe uenerabile condlionu 
cum rtfuen^Dtiasimo archiepiacopo Xochelmu. banc circulam donaiu^ 
nis, vel re;pim vel snprudictae Dei famuiae Dunnnru maDifettSttinie 
dtf«cribi. praeiatatr<ia*: Abba(i»sae Ilrocuuari re«l«li. Hiu«que pMSCMio- 
Dt;m munasteril tirTui«*ia:am e*^e; damuato nimiruio ro. atque anathe- 
matizato Kvnodi «acra:i«!iimae decreto. qui cartam illam fubtcnpcioois 
a^i primiciuam vel per fur: a vel quolil)et modo trau lul enter anlcrendo 
■ubrii>ere prae<umpserit. Atque hoc decernit sacra sjaodai, at poac 
obitum eius, ticut ante statucum fuit a tenioribus eius, ad epitcopnlem 
tedem ca9trum Uueogemen«is liber hie, cum terra, reddatnr. 

Dunna, being about to d«rpart to the Lonl. gare the monastarj eon* 
■tructed on the aforesaid land togisther with her own landi, and n 
charter descriptive of the territory over which the then had hcimlf 
•ole authority, to the daughter, namely, of her own daughter, as litr 
possession. But. brcau*e she was then of immature age. Donna «n« 
trusted to the married mother of the child the charter of the afore- 
■aid land, and the charge of the whole monastery, until the child 
should come to maturer years. When «he then d*!>!Eanded that the 
charter should be given up. her mother refuse<l to surrender it, allef- 
ing that it had been stolen. All this affair having at last been bronght 
to the holv svnod of the «acerdotaI council, the whole reverend oonn- 
oil. with the most reverend Archbishop Nothelm. decreed tbai this 
dee<l of grant. b«i!h that of the king« and that of the aforesaid serrant 
of G«^I. Dunna, should lie most clearly written down, and given to the 
aforesaid AM)e^s Hrorwar. and that her possession of the monastery 
shouM be the firmest possible ; at the !&ame time declaring him who 
should have prt* sume«l to abstract the original char:cr. either bj theft 
or by any kind of fraud, to be condemneil and anathematixed bj the 
decree of the holy syno*!. And. further, the holy synotl decreed, that. 
after her death, as had been formerly determined by her parenia. this 
charter, together with the laud, should be returned to the chorch ni 
IVoroester. 
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No. 2. Ctnttulp, 759. 

Cod. Dip. CIV. 

CoiXRED gave land to Abbot Bectun. Bectun's successor, Catwal. 
sold the land to Abbot Wintran. giving him a new charter, bat retaining 
the original charter with the signatures. Subsequently a dispute arose 
between the two monasteries, Wintran^s being in possession of the land 
and the other holding the original charter. The Witan effected a com«, 
promise, and ordered a new charter to be drawn up. 



. . . QuAPROPTER ego Coinredus, pro remedio animae meae et 
relaxacione piaculorum meorum. aliquam terrae particulam donare de- 
creuerim uenerabili uiro Bectune abbati, id est zxz. manentes : . . . 
nam earumdem supradictarum cespites pro ampliori firmitate euange- 
lium superposui. ita ut ab hac die tenendi, habendi, possidendi, in om- 
nibus liberam et firmam habeat potestatem. . . . Successor abbatis 
praenominati Bectuui Catuuali nomine dedit terram supra designatam 
•zxz. manentium Uuintran abbati pro pecunia sua, et scripsit libellum 
alium donationis huius atque possessionis suprascriptae, subtrazit ta« 
men et donationis primae litteras et subscriptiones regum, episcopo* 
rum, abbatum atque principum, quia inter caetera terrarum suarum 
testimonia haec eadem terrae particula conscripta non facile potuit eripi 
neque adhuc potest : et propterea, decedentibus primis testibui longa 

. . . Wherefore, I, Coinred, for the relief of mj soul and the 
remission of mj sins, have decreed to give to the venerable Abbot 
Bectun a certain parcel of land, that is, thirty hides. . • • Now, for 
more ample confirmation, I have placed sods of the aforesaid lands 
upon the gospels, so that from this day he may have free and firm 
power in all things, of holding, haying, and possessing. • . • Catwal, 
the successor of the aforesaid Abbot Bectim^ gave the aforesaid land 
of thirty hides to Abbot Wintran for his money, and wrote another 
charter of this donation and of the aforesaid possession ; but withheld 
the writings of the first donation, with the signatures of the kings, 
bishops, abbots, and chief men ; because, from the other testimonies of 
his lands, the description of this parcel could not easily be detached, 
and yet cannot be. And, after the death of the first witnesses, a long 
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deceptatio inter familiar duonxm monaiiterioruxn ona est ei perserent 
usqae nunc : habebaat autem banc turram semper ez quo a pnmlxto 
abbace primo data est Uuintran successores eius ; et alterius familiM 
et succe»«ores primum libellum. iiuL manibus pruHliotorum testiam ro* 
boratur. Icctrco ego nunc atque rex no4cer cieceriijue (|uonaiii testid* 
catio ec subscriptio intra notatur, recoiu'iliauimus eos in pace« partioi 
•lata pecunia. partim iuramento atlhibito in restimonium ; at deiooeps 
suoce*iores Uuintran abbati.4. id eat E:^iualtl ec famiiia eius quae est ia 
monadCerio quoi dicicur Tiss*?1)iri. euin licuiitia aiturius fauUiaa cui 
prae«;<«t Tidbald ahl)as, hal>e:int (M-^sidvuntque |>eqMStuallter terrain d« 
•jua «iiu aliercatio erat : et pracsen.4 lilHrllum ego di^cripsi atque ex« 
cerpsi ab illo primitUA dato Ct*c:iiut> abbuti. coiu'eK'Uie 4dl.LX*t Tid* 
baldo aiilate et lamilid eiiM. e: *h'\\ Eri'JiMo abb.i:!. it-'ktibu^ iiitn 
notatii coU'»*:ri[it.'ii;:baH ati|UL* coiiiirm;in(ibu4 banc scriptunun. repro- 
bratitibu4 au:*.*ai alia scripcura qua*: 9ii:ii eilita 'le b:i<: Ctrrra. £c haee 
acta sunt ab txicarnatione ilomini u>><»iri Ibesu CbriatL dcclviri. 
liidictione xii. 

dispute aro«e l)etweeD the families of the tiro miina^teries. w}iich hat 
continue<l till now; for the Auccessor^t of TTintrau ulwavs retained 
pos9e«sion of thi.f land, from the time whea it was drst given to Win* 
cran bv the atoresai«l abbi)t : an«l the iamilv and suocesMrs of lb* 
orher ret:iine4l the tir-it charter, which was Oindrmed br the hands of 
the aior*r*aiii witnesse^t: — Theref>re I. now, and our king and thm 
othen. whose witness and signature are herein contained, hare recon* 
cile<l them in peice : in pirt moner being given, and in part an oath 
abided in evi-lerice; v) that hfrno'i'rih the sucr^**or« of AM)0t Wuk* 
tran — that is. tl'wald and hU familv. in the moiuuterr which il 
called Ti*('urv — with the iici-iHe oi the other familv. of which Tidbald 
i» ably)t. m.iv have and poiv.v<»s in perpetuitv the land so long dis* 
puted. And. with the consent *t€ AbUit Tidliald and his familj, I 
have <lrawn up and extract>vl :he preient charter from that originallT 
given to Abbot Bectun. au^i have given it to Abliot Egwald: ibm 
witnesses herein name<l contenting to and Ct)nnrniing this writing, and 
annulling other writings which have iK'en put forth oonceming this 
laniL A:id these things w^rv dwhe in the vear 753 from the u 
tiou of Je»us Christ, indiction 1'2. 
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No. 3. Heathored, 781. 

Cod. Dip. CXLm. 

Offa complained that the church at Worcester unjustlj held laud 
belon^ag to the inheritance of his kinsman, ^thelbald. A suit was 
brought before the Witan, ending in a compromise. 



. . . QuARE ego Hea9oredus, dec dispensante supplex Huicciorum 
episcopus, insimul eciam cum consensu et consilio totius familiae meae 
quae est in Uuegerna ciuitate constituta. diligentissime scrutans cogi- 
taui atque de pace uel statu aecclesiascica rimatus sum. Equidem de 
aliquibus agellis conflictationis quaerulam cum Otfano. rege Mercio- 
rum. domlnoque dilectissimo nostro habuimus. Aiebac enim nos, sine 
iure haereditario propinqui eius, Ae9elbaldi scilicet regis, haereditatem 
sub dominio iniusto habere ; id est, in loco qui dicitur aet Beathum. 
xc. manentium. et in aliis multis locis ; hoc est. aet Stretforda xxx. 
cassatos; aet Sture .xxxviii. Simili etiam uocabulo aet Sture in 
Usmerum .xiiii. manentium, aet Breodune .xii. in Homtune xtii. 
cassatorum. Haec autem praefata contentionis causa in sinodali con- 
ciliabulo demissa in loco qui dicitur aet Bregentforda. Reddidimus 
quoque illo jam nominato regi Offan. monasterium illud celeberrimum 
aet BaJ^um, sine ullo contradictionis obstaculo, ad habendum, uel 
etiam, cui dignum duxisset, ad tribuendum ; semperque perfruendum^ 

. . . Wherefore I, Heathored, by the grace of God humble 
bishop of the Hwicci, with the advice and consent of all my family in 
Worcester, diligently inquiring, have meditated and pondered concern- 
ing the peace and state of the church. We have had a dispute about 
some lands with Offa, king of the Mercians, and our beloved lord ; for 
he said that we, without hereditary right, held in our unlawful posses- 
sion the inheritance of his kinsman. King JBthelbald : that is, at Bath 
ninety hides, and in many other places ; that is, at Stratford thirty 
hides ; at Stour, thirty-eight hides ; also at Stour, of the same name, 
in Usmere, fourteen hides ; at Bredon, twelve hides ; and in Homton, 
seventeen hides. Now, the aforesaid cause of strife was laid before 
the synodal council in the place which is called Brentford. We re- 
stored to the aforesaid King Offa that well-known monastery at Bath, 
to have, or even to give to whomever he should think worthy, without 
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lustif eius haeredlbas libentissime oonoesiimuf ; et in austnda parta 
fluminia ibi iuxca quod dicitur Eafeo .zxx. cauatot addldimus, qaam 
terram mercati sumus digno praetio a Cfoeuulfo rege Uuescjaezna. 
Quaproptcr idem ille praefatus rex Offa, ad reconpensationif tatiifac* 
tionem« et pro unaiiimitate firmUiimae pacis. praefata loca aet Stret- 
forda, aec Sture. aet Brcodune. in Homtune, aet Scure in Usmeram, 
extra omni controuersionis et ammonicionit cauia, ea libertAta, • . . 
concessit . . . 

dispute ; and ire most willingl v grante<l it to be altrajs enjojed br bit 
Itfj'al heirs. And on the south side of the river near bv. which it called 
Avon, we have added thirty hides, which we bought for a just price from 
Cvuwulf, king oi tiie West Saxons. Whtrrefure the afore«aid KingOffa. 
for this consideration, and for the e«t:iMishment of a rirm peace, con* 
oedeii the aforesaid places at Stratford, at Stour. at BredoQ. in Horn- 
ton, and at Stour in Usmere, free from all cause of counter-cUiflEU to 
our aforesaid church at Worcester, with this liberty. 



No. 4. Heathored axd Wclfheabd, 789. 

Cod. Dip. CLVI. 

Hemelb and Duda left their inheritance to their heirs, and. afttr 
their death, to the church at Worcester. Wulfhetrd. one of the heirf, 
tried to set aside this reversion . and the Bishop of Worcester brought 
suit before the Witan to prevent his doing to. The Witan dedded in 
favor of the bishop. 



. . . Ax!CO dominici incamationis dcc^lxxx^tiiii^. indicti on o 
Tero zxi* qui est annus xxxi. regni offan ttrenuissimi Merc regia im> 
tum est pontidcale oonciliabulum in loco famosa qui dicitur oelchjS 
prmesidentib: duob: areepil lamberhto scilicet et Hvgberhto OMdiaois 



. . . I.M the vear of our Lord's incarnation 789, indictsoo IS.^ 
which it the thirtv-fir^t jear of the reign of Offa. most mightj king 
of the Mercians. — an ecclesiastical council was held in the faiBOva 
place which is called Cjelchyth ; the two archbiihopt laoibarte sad 
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quoq: offan rcge cum nniuersis principibus suis ; ibi inter alia plura 
aliqua contentio facta est inter heathoredum epiS et Wiilfheardum 
filium Cussaa de haeriditate hemeles et dudae quod post obitii suord 
nominarent ad weogornacaestre, hoc est intanbeorgas et bradanlege 
uoluisset ergo uulflieardus ilium agellulum auertere ab ecclesia prae- 
fata in weogornacaest cum ignorantiae et insipientiae si potuisset. 
Tunc ille episcopus ilium refutabat cum his testibus qui eorum nomina 
infra scripta llquescunt coram sjnodali testimonio. £t aiebat quod 
ei rectum non fieret ulli alio post se tradere praeter et antedictiX ciui- 
tatem hoc est weogrinacaestor. Et propter eorum prece et amore qui 
illam terram adquisierunt et ad ecclesiam praefacam dedissent illi sena- 
tores famlliae consentientes fuerunt ut illud custodiret et haberet diem 
suum. Tunc arc episc simul cum uniuersis proulncialibus episc ita 
finem composuerunt et reconciliauenint. ut wulfheardus terram possi- 
deret tamdiu uiueret et postquam uiam patnim incederet sine aliqua 
contradictione illuc ad weogornense ecclesiae terras atq: libellus cum 
Bemetipso redderet ubi corpora requiescunt hemeles et dudae. 

Hjgberht presiding. King Offa also taking part with all his chief 
men. There, among several other disputes, was one between 
Heathored the bishop and Wulfheard, son of Cussa, about the inher- 
itance of Hemele and Duda, which, after the death of their heirs, thej 
assigned to Worcester : that is, Inkberrow and Bradley. "Wulfheard 
wished to divert that land from the aforesaid church at Worcester, 
taking advantage of her ignorance, if he could. Then the bishop 
refuted him with these witnesses, who inscribe their names in this 
writing, with the witness of the synod ; and said that it was not 
right for him to give it after himself to any other than to the afore- 
said city, — that is, Worcester. And, on account of the prayer and 
love of those who had acquired this land, and had given it to the 
aforesaid church, they, the elders of that church, consented that he 
should keep it, and have it for his life. Then the archbishop, together 
with all the provincial bishops, made a composition, and reconciled 
them, so that Wulfheard should possess the land so long as he lived ; 
and, after he had gone the way of his fathers, without any contra- 
diction he should restore the land and the charter, with himself, to the 
church at Worcester, where rest the bodies of Hemele and Duda. 
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No. 5. Offa, 794, 

Cod. Dip. CLXIV. 

Tbi9 if a suit brought by the Bishop of Worcester for laodi, of 
which his church had been forcibly dijpussesied. A charter of King 
^thelbald was shown, and the Land was adjud];ed to the bishop, and his 
rights confirmed. 



. . . Co NT i<; IT au:t:in in diebui Offani re^i« Mercionim quod Brnnm, 
comes ro*^i5. su^tulic sine recto haiic ternim aec AuiCin .t. manentetv 
quoii A*:*i5»:lbaM rex aute lil^erauit, et hoc recte pertinebat ad seden 
epiacopalfin i;i L*ue;:r;a ciuiute. Tuuc zuic fvuotlus in loco, qui did- 
tur Cloie3>h<jai, antio ab incarnatiune Chrisii .DCC.xc.xni. regoi 
Offani .XXXVII. anno. Tunc episcopu) HeaSoreilus, cum consdeDiia 
totius ivnodalii coucilii reierebac. et tiJucialiter incunctanterqua coo- 
firmauit cum tescimoriiii soripiurarum illanim quae AvSdbald rex anto 
in aeternam libertat*'m suis proce«9oribus praescripsit. Et tunc rex 
cum omni consillo «ancti concilii consentiebat. quod episcoput prmo* 
fatus salua manu accipiebat in conteuditum suam propriam praenomU 
natam terram. et hoc cum confirmatione sanctae crucis Christi omneo 
munienint, ut firma e: inirac:a pt^rmaneat in aeuum. 

. . . Xow. it happened in the dars of Offa« king of the Merdanay 
that Bynna. kin;;'<i eaMorman. ti'>ok without right this land at Aaton- 
magna of Hve hi*les. which King ^Ethelbald before freed; and this 
rightly belongeil to the episcopal see of Worcester. There was thos 
a »yiio<l in the place which is called Cloveiho. in the year of Chritl'a 
incarnation 7*34. in the thirty-seventh year of the reign of OffiL TbflB 
Bishop Heathured. with the witness of the whole synod, laid tiM 
matter before tht^m. anrl cre«lililv and without delav confirmed theso 
things with the witnofs of the charters [of thoiie land»| which ^tbel- 
bald before irr:int»t«l to his pn'dece«*or* to hold freely l<ir ever. And 
then the kin:;, with the advice of all the svnod. con<enie<) thai tho 
aforesaid bi»hi»:> should receive in securitv the aforesaid land as Ui 
own. without ilispute. And thii all have ^treiigthenifd with the con* 
Hrmatii>n of the holv cross of Christ, that it mar remain firm and 
unbroken for ever. 
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No. 6. Abchbishop ^thelheaed, 798. 

Cod. Dip. MXIX. 

^THELBALD, King of Mercia, gave the monastery at Cookham to 
the church of Dover, and deposited the charters on the altar. 
Daeiheah and Osbert stole the charters, and gave them to Cenwulf, 
king of the West-Saxons, who appropriated the lands. Then 0£^a, king 
of Mercia, among other conquests, took Cookham from Cenwulf. After- 
wards Gen wulf repented, and sent the charters back to Dover. But Ofifa 
kept the lands without the charters, and bequeathed them so to his heirs. 
Then in a synod at Clovesho. in the second year of the reign of OUsL^a 
successor, King Cen^Nnilf of Mercia, the title to Cookham was brought up 
by Bishop ^thelheard. and the lands were adjudged to belong to the 
church at Dover. In settlement with the heirs of Offa, Dover received 
Fleet, and gave Cookham with Pectanege to Cynethryth. 



. . . Ego Aetl^lhardus larga omnipotentis del gratia annuente 
Dorobemensis aecclesiae metropolitanus, com praestantissimo rege nos- 
tro Cenulfo, conuocans uniuersos prooinciales epbeopos nostros, duces 
et abbates et cuiuscunque dignitatis uiros, ad synodale conciliam in 
locum qui nominatur Clouesho, . . . prolatae sunt inscriptiones monas- 
terii quod uocatur Coccham in medium, terrarumque sibi adiacentium ; 
quod uidelicet monasterium, cum omnibus ad illud pertineutibus terris, 
rex inclytus Merciorum Aethelbaldus aecclesiae saluatoris quae sita est 
in ciuitate Dorobemia dedit ; ntque illius donatio perseuerantior fieret, 
ex eadem terra cespitem et cunctos libellos praememorati coenobii, per 
uenerabilem uirum Cuthbertum archiepiscopum misit, et super altare 
saluatoris pro perpetua sua salute, poni praecepit. Sed post mortem 

... I, .^THELHEARD, by the grace of omnipotent God archbishop 
of the church of Dover, with our most illustrious King Cenwulf, con- 
voking all our provincial bishops and ealdormen and abbots, and men 
of every rank, to a synod at Clovesho, . . . the charters of the 
monastery called Cookham, and of the adjacent lands, were pro- 
duced. This monastery, with all the lands belonging thereto, 
^thelbald, the renowned king of the Mercians, gave to the Church 
of our Saviour at Dover ; and, to confirm the donation, he sent by 
that venerable man, Archbishop Cuthbert, a sod from the same land, 
and all the charters of the aforesaid monastery, and ordered them to 
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praelati pootificis, easdem inscriptioaet Daeiheah et Oibertiia» 
idem poDtifez alumnos nutriuit, maligno acti spirita funui $unu •€ 
Cenulfo regi Oocidencalium-Sazonam detaleruat; at ille, aoctpiena 
•tatim testimonia liuerarum. praedicium ooeuobium cum omniboi ad 
iUud rite pertineDtibus suis usibus coapcauiu ne^Iecds praenominad 
archlepifoopi Cuthberti dictis et factii. Item, Bregwinus et lanbenua 
archiepifoopi per singulas ivoodus 9uai« questi sunt de inimia aeocl«» 
•iae •aluatorii illata : ec apud Cenulfum regem Occidentalium-Saxo- 
oom. et apud Odam regem Merciorum qui uidelicet saepememoratum 
ooenobium Coccham ec alias urbes quamplurimaf Cenulfo rege abatiu 
lit, et imperio Merciorum sulx^giL Tandem Cenulfus rex sera dnctua 
poenitentia, telligraphia. id est. libelloi quos a supradictis hominibus 
Daeiheah et O»b«.*rto iuiu^ze percvperat. cum magna pvcuuia. aecdesiaa 
Christi in Dorob^'riiiam rtrmisit. humilUme rogans ne sub tantaA aa« 
thoricatis anathemate p»*r:cilcartftur. U«rum rvx OtTa praememoratnm 
ooenobium Coccham. sicut sine litteris accepit. ita quanco tempore 
uixiL detinuit. et ahv^ue litturarum teaiimouio &uis pust se haeredibiit 
reliquJL Secun<Io autem anno re^ni Cenuld facta est synodus ticot 
supra est praelibacum apud Cloue^ho ; at ego Aethelhardus . • • libel* 

be placed on the altar of our Saviour, for his eternal salvation. Bot, 
after the death of the aforesaid prelate. Dxiheah and Osbert, whom 
he had nurtured a.4 !»on3. led by an evil spiriu stole these cbarterit end 
carried them to Cenwulf. king of the We»t Saxons. But he, at oiiee 
on receiving the testimonv of the charters, appropriated to hit owa 
use the afore^aiii moua.^terv. <iiiregar<iing the acts and words of Cotll* 
bert, the archbi»hop. Likewise Bregwin and lanbert. in each of their 
synods. oomplaiu«ird of the injury to the church, both before Ceowidl^ 
king of the \Ve!«t Saxon 4. and before Off a. king of the Merciaoa. who 
wrested the afore^^aiti mona^terv of Cookham. and verr manv other 
dties. from C^'nwulf. an'I p!:ictf<l them under the power of Merda. 
Then King Cemrulf. with late repentance, sent back the chartcn 
which he wronirfullv reolv^d from the aforesaid men. Dseiheah and 
Osbert, with mu«:h money, to the church of Christ at Dover, hmbly 
asking that he be not p!a<'»»<l under the anathema. But, as King Oflk 
without charters ret'eivt^l ch** aforetiaid monaAtery of Cookham. so ho 
retained it as lone a4 he liv*^d. and left it without charters to his hebl. 
And. in the second vear of the rei:rn of Kinc Cenwulf. a svnod wee 
held, as has been ah«)ve m**ntion«Hl. at Clovesho: and T, ^Cthelbeard, 
• . . brought to :he rounril the rhartert of th«- aforesaid monastery t 
and, when they had been read before the synod, they onanimoaaly do* 
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los praefati coenobii Cocchazn, in coucilium detulimos ; comque coram 
ijnodo rellcli fuissenU omnium uoce decretmn est iustum esse ut metro- 
polis aecclesia saepepraefatum coenobium Coccham, cuius inscriptiones 
in suo gremio habebat, perciperet, quo sub tanto tempore tam iniuste 
spoliata fuerat. Tunc autem placuit mihi Aethelhardo dei gratia archi- 
sacerdoti et Cvnethrjthae abbatissae quae eodem tempore saepedicto 
coenobio praefuit, ac senioribus ex utralibet parte, Cantia scilicet et 
Bedeforde, ad hoc ibidem congregatis, quatenus ipsa Cynethrytha in 
regione Cantia daret mihi pro commutatione saepepraefati coenobii, 
terram centum et decem manentium. sexaginta cassatorum uidelicet in 
loco qui dicitur Fleote, et triginta in loco qui dicitur Teneham, in ter- 
tio quoque loco ubi dicitur Creges aewylma. uigintL Quas scilicet 
terras olim rex OSol sibi uiuenti conscribere fecit, suisque haeredibus 
post eum ; et post eorum cursum uitae. aecclesiae quae sita est apud 
Beodeford consignari praecepit, . . . ut ipsa abbatissa a me percipiet 
saepe-nominatum coenobium cum suis inscriptionibus ; et ego terras 
et libeUos terrarum illarum quas mihi in Cantia reddit, ab ea aocipe* 
rem, quatenus nulla imposterom inter nos haeredesque nostrof et 
Offae regis surgat controuersia . • . Ego quoque Aethelhardos archie- 
piscopus concedo Cynithrithae abbatissae monasterium quod situm est 
in loco qui dicitur Pectanege ad habendum, quod mihi rex pins Egfri- 
dus haereditario iure possidendum donauit atque conscripsit. 

creed that it was just that the metropolitan church should recover the 
aforesaid monastery, whose charters it held in its bosom, and of which 
it had been despoiled so unjustly and so long. Then I, ^thelheard, 
archbishop, and Cynethryth, abbess at that time of the aforesaid 
monastery, and the elders on both sides, namely in Kent and Bedford, 
assembled there for the purpose, decided that Cynethryth herself should 
give to me in Kent, in exchange for the aforesaid monastery, one 
hundred and ten hides of land, — sixty in the place called Fleet, thirty 
in Tenham, twenty in CregessBwylma. These lands King Offa had 
caused to be conveyed to him when alive, and to his heirs after him ; 
and, on their death, he commanded them to be conveyed to the church 
at Bedford. . . . And it was decided that the abbess should receive 
from me the aforesaid monastery, with its charters ; and that I should 
receive the lands in Kent, and charters of the same, which she gave 
up to me, in order that no trouble should hereafter arise between our 
heirs and those of King Ofifa. ... I, ^thelheard, archbishop, also 
grant to Cynethryth, abbess, the monastery of Pectanege, which the 
pious King Egfrith gave to me, to hold and to bequeath* 
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No. 7. Dexeberht and WclfheabDi 803. 

Cod. Dip. CLXXXIV. 

This seems to be a case of arbitration between cburches bv a choich 
council . rather than a suit at common law. Deneberht. Bishop ol 
Worcester, claimed aj^ainst Wulfheard. Bishop of Hereford, the right oi 
refection in two monasteries belon^iu^ to the latter church. NVuiiheard 
denied D**neb«Tht'3 title. :in<i also allege*! thirtv je^irs* possession. 
Deneberht proved the exerct^e of the rij^ht by \\U predecessors, and the 
interruption of the po4s<*Htion. Finally, by the intervention of the arch- 
bishop, the suit was compromised. 



. • . Anno dominicae incamationis occc^.iii^. indict, zi? Hero 
qui est annus vii. regni Cenwulfl pii re^s Mercionim. factum est 
tinodale oouciiiabulum aet Clofcihoum, praesidente Aethelheardo 
archiepi»copo; . . . ibi etiam inter alia plura facta est contentio 
inter Deueberhtum, Uueogemensis aecclesiae antistitem« Uulfhe* 
ardum<iue Hercfordensem praesulem. Sunt autem monasteria in 
paroohia Dfneberhti Celtanhom. B«ccanford, quae dim in aotiquit 
diebus a^l Ilerefordcnsem aecck'»iam praestita fuerunt. in quibos pot- 
tulabat suam pa.<tum qui ei episcopali iure pertineba:. ip>e Deneberht 
•ibi re<idi. Uulfheard autem e contra narrabat, ut ei nullam dare de- 
buisset, neijue umt^uam antecessores illius aliquam ibi halierent. Et 
•i erat umquam. iam xxx. annis et eo amplius nemo ilium, neque ente- 

... In the year of our Lord's incarnation 803. indlctioo 11« — 
that is. the seventh year of the rei^ of Cenwulf. pious king of the 
Mercians. — a synodal council was held at Clovesho. Archbishop 
JEthtrlheard preiiilin;. . . . Tliere. amon^ several other matters, a dis- 
pute arose between Deneberht. bishop of the church at Worcester, and 
Wulfheanl. HLshop of Ilen'tonl. Now. Cheltenham and Beckford 
are monasteries in the dioce»e uf Deneberht. which formerly, in old 
times. Were fn^en to the church of Htrefonl. In these. Deneberht 
demande«i that his rieht of refection, which belnn^i to him by epaa* 
oopal ri^ht. shoiiM be re^tore^i to him. Wultheard. on the other 
hantl. naid that he ou^ht not to pve him any reftnniou, nor had hia 
predecessors ever had any refection there ; and, if it was ever ms bow 
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cessores eius, hoiuscemodi pastu polsaret Deque tangeret. Deneberht 
autexn cum testimonio narrabat, ut Uuermund episcopus pastura acci- 
peret aet Beccanforda, HaSoredus similiter aet Celtanhomme, insuper 
et ipse Uuulfheard ei pecuniam daret pro pastu, haea^ue cum te:itimo- 
nio comprobauit. Cum uero huiuscemotli hinc et inde multa couten- 
derunt, ueutum est ad sermonem, ut arcbiepiscopus Deneberbtum 
rogabat dimidia sibi buius pastus praescare et altero anno semper aet 
Beccanforda suam refectionem acciperet. altero aet Celtanbomme. 
I lie autem respondebat se et uelle et debere in omnibus eius parere 
praeceptis ; boc modo tamen in testimonio totius sinodi in diem eius 
praestare et non amplius ; id(|ue litceris confirmare ut scient omnes 
qui eius sunt successores, quod ipse nunquam intermittit, quod Uueo- 
gr^rnensi aecclesiae ad utilitatem recce pertinet. . • . 



for tbiriT vears and more no one bad ever either demanded or re- 
ceived such refection from him or his predecessors. Then Deneberht 
narrated with witness how Bishop Wermund received refection at 
Beckford. and Hathored, in the same wav. at Cheltenham : how, 
moreover, TTulfheard himself gave money to him, instead of the re- 
fection; and these things he proved with witness. When, in this 
wav. thev asserted manv thinsrs on this side and on that, it came to 
speech that^the archbishop asked Deneberht to give up, for his sake, 
half of this right of refection, so that he should receive his refection 
always, one year at Beckford, and the second at Cheltenham. Then 
he replied that he wished and ought in all things to obey his precepts, 
yet with this limitation, in the witness of the whole synod, to give it 
for his life only and no longer ; and to confirm this in writing, that all 
his successors may know that he never neglects any thing which rightly 
pertains to the advantage of the church at Worcester. • • • 
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No. 8. -Sthelric, 804. 

Cod. Dip. CLXXXVI. 

^THELRic Apparentlv wUhed to di5pc>Sf* of his lands br will, and suit 
wai brought to prerent bis doin*; so (perhaps by bis lejal beirs). Th« 
Witan decided tbat .Ecbelhc had the ri^ht. 



. . . Anno al> inrani:iiior:e Chri*:! .prrr.n:!. Ii.iUctione .XII. ego 
Aethelric. ril;u!« At.'theimuii*ii. oum o>itM Ir-ml.i Airtotlali iiiuitatu* ad 
sra'>lum. et in iu'l:i.*io stare, la 1>>«'>> '[li •ilL::iir Clofv-hnh. <.*uxn Iir*r;s 
et raris. id est. act Uucsrmvnaicr. 4iii.»l i.::\i< ji.-.-j is:.-:;! ix;»-i :r.idMcraut 
mibi et douaueruiit, ibi Aethrlhanius arciiit:i>i*<:'>|»u^ niihi regebat at* 
que iudlcauerat. cum testimonio Cuenimid r^ ^i«. et optimatibus eius, 
coram omni srnoio. quaiido scriptural me.'t> pt:r:>oru!areDt. ut liber 
essem terram meam atque libollos (lare qiiocunijue uolui. . . . 



. . . l!f tbe rear of Christ 'it incaniatinn J^'U. iD«lietioD 12. I« 
^:belric. son of ^^thelmund. with the k:;t.iwlril^e of the srrso^ bein^ 
summoned thereto, to stand in jn*i^*-!it in thr place which is called 
CIove«ho. irith the charters of the lau'l at We«tTi.iuster. which formerlr 
mj kinsmen gave and delivtrrrd to me. there Archbishop ^thelheard 
preside'! and jud^'vi. wi:h the witnr-* of K;:i^ Ctrnwulf. and all 
his chief men. in the presence of the whole srnod. when ther had 
examined my charter, tbat I was free to give mr land and charten 
wherever I would. . . . 
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No. 9. Beornwulp of Mercla., 824. 

Cod. Dip. CCXVnL 

The monastery of Berkley brought suit against Bishop Heaberht for 
the monastery of Westbury, part of the inheritance of .Ethelric. The 
oath was given to the bishop, who was in possession and held the char- 
ter. After thirty days, the bishop swore to his title. 



. . . AxNO uero ab incamatione doraini nostri Ihesu Christi dccc 
xxiiii. Indictione autem ii. regnante Beornnlfo. rege Merciorum. fac- 
tum est pontiticale et sinodale conciliabulum in loco qui dicitur Clo- 
feshoas, praesidente ibi rege praefato, ac uenerando uiro Wulfredo 
archiepiscopo illo conuentu regente ac moderante. Illic omnes episcopi 
nostri, et abbates, et uniuersi Mercensium principes, et multi sapien- 
tissimi uiri congregati adessent, ubi, inter alia plura colloquia, aliqua 
contentio allata esc inter Heaberhtum episcopum. et illam familiam 
aet Berclea. de haereditate Aethelrici filii Aethelmundi, hoc est, mo- 
nasterium. quod nominatur Uuestburh. Haboit autem episcopus ante 
nominatus terram illam cum libris, sicut Aethelricus ante praecepit, at 
ad Uueogernensem aecclesiam redderetur. Statuta est autem atqne 
decreta ab archiepiscopo. et ab omni sancta sinodo ilia consentient!, at 
episcopus, qui monasterium et agellum cum libris haberet, cum iura- 

. . . Ix the year of the incarnation of our Lord Jesus Christ 824, 
indiction 2, in the reign of Beornwulf, king of the Mercians, a pon- 
tifical and synodal council was held in the place which is called Clove- 
sho, the aforesaid king presiding, together with the venerable man, 
Archbishop TVulfred. There all our bishops and abbots, and all the 
chief men of the ^lercians, and many of the wisest, were assembled, 
when, among several other suits, one was brought between Bishop 
Heaberht, and the chapter at Berkley, about the inheritance of 
^Ethelric. son of JEthelmund, — that is, the monastery which is 
called Westbury. Now, the aforesaid bishop held this land, with the 
charter, according to JEthelric*s command that it should revert to the 
church at Worcester. Then it was ordered and decreed by the arch- 
bishop, and by all the holy synod consenting, that the bishop, who 
had the monastery and the land, with the charter, on the oath of 
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mento dei Aerronizn pretbiteronim, diaconorum et p^arimonun mooft- 
chonim. sibi in propriam posses.<)ionem torram illam cum adiuntiooe 
adiurasset. Et ita finita est praescripta ilia contentio coram epiicopo '- 
po#t XXX. noctes illuil iuramentum to Uue*tmvn»tre deductum eit. . . . 

sen'ants of GoiL priests, deacons, and very many monks, should iwear 
that land to himself, to his own po<»ession. with an oath. And lO the 
aforesaid dispute was ende<i. in the presence of the bishop. Altmr 
thirtv dars, that oath was performed at Westminster. 



No. 10. WuLFRrn. Sio. 

Cotl. Dip. CCXX. 

CENwri.r of MtTcia denriwd Arrh^ishop \Vulfn'«l. a'^in»t hb will, of 
his di;;nitr and hiniU. After th<* 'Irath of Cenwulf. the arrhbishop sued 
his dau^rhtor ami heir. Cwenthr\'thi. befor? the Witan. and ohtained a 
judgment aL'ain<t h^r for restituti"n. and compensation for damages. 
This juii'jmfiit sernis nut to have l^een carrietl into effect. King Beoni* 
wulf interposed to bring about a reconciliation : and. after neveral ef* 
forts, a Mrttlemcnt was ejected bv :!:« sultinission of Cwenthr^lha. 



Anxo rero Dominicae incarnationis Dcccxxv., indictione m^ 
de diuersi^i Saxoniae partibus ciin^e«;atum est synodale conciliom ia 
loco praeclaro quae nominatur aet Clofeshoum. praesidente. • . . 
Uul!r»-do archiepi*copo . . . ^^w *»!iam Beomuidfo regi Merciomni 
• . . caeter:v|ue episcupis et abb.-ttibus necnon et ducibus. omniumqua 
dignitacum optimatibus . . . g*-!iero?.itatem stabilitaiemque regni 
terrestris consiliantes ac quaerentes . . . Tantumdem uero inter alia* 
rum al locution um uerba patef.ic:uni est quo^l praefatus archiepiscopiu 
Uulfredus per inimicitiam et ulnl'-iitiani auaritiamque Coenwulfi regia 



Is the %*ear of the Lord's incarnation 825, indictton 3. a 
dal council was assembleil. fmm the 'lifTerent parts of Saxonr, At 
the fam'Mi* pi are ral!e<i ('It>v»-Oi»). Archbi*hop Wulfre<l pretidiiif, 
. . . as aUo Dwsniwulf, kini; of th** Mercians, . . . and the other 
bishop* an<l ablxitt and pald'>rm*-Ti. and most eminent persons of all 
rank« ^iM-in;; pr*'H**nt]. takini; rfiiin«»*l and makini^ Inquiry in reganl 
to the «*irfl!i*nre anil stability of the earthly kingdom. . • . Al 
length, among other matters of diM:ussion, it was 
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... in testimonio toiius populi omni dominatione propria priuatua 
est. . . . Postea etiam ille praedictus rex Coenwulf cum suls sapien- 
tibus ad regalem uillam Lundoniae perueniens ad hoc eodemque con- 
cilium ilium archiepiscopum cum suo foedu foeuoreque principum suo- 
rum inuitabac Tuucque in eodem concilio cum maxima districtione 
illo episcopo mandauit quoil omnibus rebus quae illius dominationis 
sunt dispoliatus debuisset fieri omuique de patria ista esse proiugiis et 
nunquam uec uerbis domue papae nee Caesaris seu alterius alicuius 
gradu hue in patriam iterum recipisse nisi hoc conseticire uoluisset ; 
hoc est quod illam terram aet logueshomme CCC. maueutium reddi- 
disset isramque pecuiiiam tradidisset cxx. librarum. Sed et ille 
episcopus banc reconciliationem diu recussaus . . . tamen tautundem 
. . . coacius. hac conditioue banc recouciliationem sic inuiius consen- 
sit : ut omni potestate oboedientiaque quae ad illius episcopalem sedem 
pertinebaut iuxta auctoritatem grudus eius digiius fuisset. siout prae- 
decessores eius iuxta iustam ordinem in pristinis temporibua ante per 
omnia habuerant . . . Sed nihil huius condicte conditionis impletom 
est. . . . Postea uero contigit ut in temporibus praedicti Beomwulfl 
regis ad illamque praenominatam synodum aet Clofeshoum ille archi- 
episcopus Uulfred Cwoenthrytham abbatissam heredem Coenwulfl 

the aforesaid Archbishop TVulfred, bj the enmity, violence, and ava- 
rice of King Cenwulf, ... in witness of the whole people, had been 
deprived of all his rightful authority. . . . Afterwards, also, the afore- 
said King Cenwulf, coming with his Witan to the royal residence at 
London, invited that archbishop thereto under his own guaranty, and 
with the surety of his chief men. Then, in this same council, with 
the greatest severity, he ordered the bishop to be despoiled of every 
thing which belonged to his authority, and to be utterly exiled from 
this country, and never to return to it, either at the intercession of 
the Lord Pope or of the Emperor, or of any other person of what- 
soever rank, until he had consented to this, — namely, to return the 
three hundred hides of land at logneshoDune, and to give up the one 
hundred and twenty pounds of money. And the bishop, after long 
refusing this settlement, yet at last, . . . under compulsion, unwillingly 
consented, on this condition, — that he should enjoy all the power and 
obedience which belonged to that episcopal see, according to the au- 
thority of his rank, in all respects as his predecessors had held it in 
former times. . . . But nothing of all this stipulated condition was per- 
formed. . . . But it afterwards happened that, in the time of the afore- 
said King Beornwulf, Archbishop Wulfred summoned to the aforesaid 
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cum eadero hereditate illius inuitaUatf emendationemque tibi omniaiD 
supnidictarum moles ti:i mm iniuriarumque po^tulauiu quas ille ideoi 
rex Coenwulf sibi ec ecclesiae Christi . . . perpetrasiet. Tunc u^ro 
omnis ille synotlus ad aequitacem iiiueDenint huiicqii« iudtdum una- 
nimo consensu coiistitueruiit : quod illi epi>copo redden; omnia debu* 
if>s«'i quo<l uioletitia abstulerat in omnibus rebus quibus cum aliqua 
iniuria in omni spatio lib sptjiiata fuerac. ec alteram similem partem 
ad hoc ipjium adiecis^e. ec omnem usum ememlasse t]ui in ipsa spacin 
confracca fuenic. Po^tea autem placuit Beurniruifo re^i . . . recou- 
ciliaclonem eC euien«iacii>uem dili^eiicissime facere. ... In pottremo 
auceui ille praeuomiuiitus ppi^^nipus . . . banc . . . reooiiciliauuacm 
. . . »u»ct'pi!«»et uc ilU alii 1.1. i««a Civuentbrvtb tilia CL^cuwuld hr- 
resque illiu^ . . . terrain . . . c. mauentium illo ari:Lic|)ia4.o{K> cuu* 
propriis et aiit:«|iii.'> telligr:ipbis et cum «radv:u liu^ratL- ijuaui auie 
balput-rac iu {it.*q>r:uam hen.-'Iitatfm a<l babciidam eC po>aidcudam 
poacquc dies triui cuicuuque ei placuerit il«rrelii[U«rndum tradiderat 
. . . Sed scatim ista prue«ltctae reconciliacio coufracca est ... lie* 
rumque secundo anno po^tquam baec omnia ita peracia sunt, hacc 
eadem abbacis^a iliius epi^^oofii c«)I!i>tptium rlagitabai eumque in pro- 
uincia Huiccionim exp^tiuic illo in loco (jitae uomiuatur Oslafeshlau, 

synod at Clovesho che Ablnrss CVeuchrycba. C«>>dwu1i"s heir, together 
with his iuh^'ritanctf. aiiil (l»fmande<l comj>en«aiion for all the aforesaid 
evil and injury \vliii:h cht^ <«ame Kin;^ Ceuwulx . . • had indicted on him 
and the church of Chris:. And then all that synod e«iuicablr adopieil 
and unanimously atfirmt-d thii^ jud^ueuc. — that >he uught to restore 
to che bishop rv^ry iL'::.^ ^hich had Wen violently taken from him 
duriti;.' :ill that timt*. an<I make {j'xxi all injury, and add as much more 
uver and abovif. and make comjiensation lor the u»e during the tame 
p^riixi. Hut aittrr^var'U it plea«*?d Kiug Beornirulf ... to make 
most earned I V a cnini>r')mi.<»e and settlement. ... At last. also, the 
atore«aiii bi'^hop aco{>>d . . . this . . . compn>mLie. — that the Ab- 
h»*«^ Cwt^nihrytha. daiiL'iitiT ami heir ot Kin;^ CVnn-uil. should deliver 
to the arrh!ii«>b<>p laii<i :«> th»? aninuni oi one huuiired hides, . • • to- 
^•':h»*r with th*' auci'-n: charTvr'* iN-lijnu'ini^ to it. and with the same 
fn.'«-<loni which li** b:i<l !>•':•• r*'. t4> \\'n*\ and |Hi«se'«4 in |>erpetaal inherit- 
anr»f. and to l}«''pi»':i:h t<» u}iiiui>i)*'Vfr h** wnuM. . . . Hut this treat j 
(it n*<*onrii:atiMn n-.t* i in ir.fi :.i:*'ly bntkt-n. . . . An<l again, in the 
<«**f*ond year attfr al! !h*-*»- :lt:n;:<« *o tttnk pi.ii*f. th;» same abbe*s 
aftk*^i an intfrvirw o: :h«* .iii*r*">a:tl bishop, and «>>u^ht him out ia the 
province of the Hwicci in the piai^'e which in called UtlafeahlaWi tad 
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eiqne snam insipientiam confessa est retardate reconciliationis . . . 
Turn autem ilia abbatissa cum omni humilitate promiserat ut oxxme 
qaod ei reddita non fuerat . . . emendare uoluisset . . . Tuncque 
episcopas hoc idem conseDsic. . . . 

confessed to him her folly in regard to the delay of the reconciliation. 
. . . Then, too, the abbess, with all humility, promised to make 
amends for all that had not been restore<l to him. . . . And then the 
bishop gave liis consent to the same. . . . 



■*yXc 



No. 11. Beornwulf of Mercia, 825. 

Cod. Dip. CCXIX. 

This was an action in the nature of an appeal, by the Bishop of 
Worcester, from a decision of the bailiffs encroaching on old rights of 
the chapter in the wood-pastures at Sutton. The bishop claimed, under 
established custom of Jclthelbald*s day, two-thirds of the woods and mast. 
The Witan allowed him the oath, and he established his claim. 



- ' ' V7 S^^^ ^^ ^^^ from cristes gebyrde agaeen eahta hand wintra 
and xxv and sio aetterre indlctio wses in rime and wses biomwolfes 
rice mercna cyninges t5& waes sionoSlic gemot on 9aere meran stowe 
tie mon hateS Clofeshoas and tSxr se siolfa cyning biornwulf ond his 
biscopas ond his aldormenn ond alle 9a wioton 9isse 9iode 9aer gesom- 
nade waeron 9a wes tiolo micel spree ymb wudu-leswe to su9tune 
ongnegum west on scyrhylte waldon 9a swangerefan 9a loeswe for9ur 
gedrifan ond 9one wudu ge))iogan 9on hit aldgeryhto weron 9on 
cuae9 se biscop and 9ara hlna wiotan 9et hio him neren maran ondeta 
9on hit arseded waes on Aethelbaldes ds^ 9rim hunde swina maest ond 

. . . The year that was from Christ's birth eight hundred and 
twenty-five agone, and was the second indictiou in number, and was 
the reign of Beornwulf, king of the Mercians, there was a synodal 
gemot at the famous place called Clovesho ; and there the aforesaid 
King Beornwulf, and his bishops and his ealdormen, and all the 
witan of this people, were there assembled. Then was a very great 
suit about the wood-pastures at Sutton, westwards, in Scirholt. The 
bailiffs wished to extend the pasture, and feed out the wood further 
than it was old right. Then said the bishop and the chapter's coun- 
sellors that they did not confess more to them [the bailiffs] than as it 
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•e biioop [and 9a higen*] abten twaede 9im wuda ond Sks nuntcs. 
9a geraehte Uulfred arcebiscop ond olle 9a wiotan 9et se biioop ood 
9a liigen mosten mid a9e gecT9aD 9«t bit sua w»re aneden on Ae9«rl- 
baldtf^ d'ji'^ti ond him mare to ne sohte ond he 9a sona le biioop tie* 
wediladu eadwulie Safin aldorraen tixs a9xi blforan allum 9a!m wio« 
turn cud him moii 5oiie ;;chi'd(le vmb xxx nzhta to 9xm biicopitol« 
et wiogoerna ceastre in 9a tiid waes Lama suangerefli to su9tune ond 
he rad 9at be wxt ei ceastre and 9ou« aa9 gesxb cud geiceavrade 
liua bine hid aldormun he ht Eadwulf utid he !iine hwe9re ne grette. . . 

* And 5a hi gen. Coiijfrtural fur .'^a tuj^^'n, which );ivri no mranin^ 

n-ui administered in ^Etliclt';il*i'> •iav. — mast fur three hundred 
»wine ; and thf M^hup mid lUv cli.ijiier hud t\vo*thinl» ut' the ivoml 
and the mast. Tiiru Archlii^hoti Wultn*d and :dl the Witan decn-eU 
that the biali<»|i auil the chaptir miu'hi declare on oath tliat il «raA k# 
admiuistered in «£thelhald'» dav, and tliat he claime<l nu mure. And 
the l)idhop at once pledged the oath to Eadwulf. the ealdorman. befor* 
all the Witon ; and it was administered to him after thirtj davi, at 
the bishop'd seat at Worcester. At that time. Hama wai bailiiF at 
Sutton, and he xtxle to Worce^^ter. and saw and looked at the oath, a« 
his ealdorman. Eadwulf. commanded him. and he vet did not greet 
him (the bishop). . . . 

No. 12. Archbishop Wclfred, 825. 

Cod. Dip. MXXXIV. 

Offa granted lome land at Denton to Abbot Pleghcrard. whoconreytd 
it to the church at Selsev. The church haviu^ hven ileaj toiled of thil land, 
luit waa brought before the Witan fur recovery, and restitution ordered. 



. . . Anno ab incarnatione Chri.iti. Dccc.xxr. indictione tertia, 
anno secundo r»-:;:ii Btrornulti re;;i9 Mrrcioruni. ivnodus fuit ad Clo* 
beaham. prue»itlt*nte archiepi»4*(*|N> Wulfredo; pOHt mortem aero Coe- 
nulti regis Merciorum luulta** di^cordiae et iiinumerabiles disionanciafa 



... In the vear of the incaniatinn of Christ f^'2*^, indiction 3, i 
the second vt-ar »l ih»* rt.'i;:Ti of nrornwul:. kini; of the Mernans, a 
•yno«i. over which Arrhiiijihwp Wuirn-d |»ri"»iii»-d. was held at Clovinho. 
After the death of Ccnnuii. kii.j^ oi the Mi-rciaus. many diioordi and 
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extoUebantur contra unius cuiusque principallum persouarum. regiim 
et episcoporum, et pastorum aecclesiarum del, erga plurima saecularia 
negotia ; ita ut multum dispoliatae fueranc per loca diuersa aecclesiae 
Christ! in rebus, in terris, in tributo, in omnibus causis. . . . Episco- 
pus Australium-Saxonum Coenredus tuerat spoliatus de aliqua parte 
terrae illius .xxv. aecclesiae quae uocitatur Deanton, quod Plegheard 
abbas dudum tradidit ad sedem episcopalem quae est in Selesegh. cum 
corpore suo, quod ei rex Offa ante condonauerat et conscripserat de 
haereditate aecclesiae Bedingehommes. quam ipse sibi adquisierat in 
baereditacem propriam. Tunc in pruefata synodo iudicatum est ut ille 
episcopus. cum consensu et unanimi consilio episcoporum et abbatum 
seu priucipum. in ius proprium aecclesiae haereditaiem sine ullo obsca- 
culo accipiai ; sicut et ante prius at Caelchythe iudicatum est inter 
Coenulfum regem et Wehthunum de eiusdem ternie assumptione, 
coram archiepiscopo Aethelheardo, tertio anno Coenulfi regis. Et haec 
acta sunt coram omni concilio at Clobeshom, cum consensu et licentia 
regis et principum et archiepiscoporum, quomm nomina infra anno* 
tantur. 



• • • 



countless disputes arose among kings, bishops, and priests of the church 
of God concerning secular matters, so that the churches of Christ in 
different places had been despoiled of their property, lands, and trib- 
ute. . . . Coenred. bishop of the South Saxons, had been despoiled of a 
certain part of that twenty-five hides of church land called Denton, 
which, together with his body. Abbot Plegheard long since conveyed 
to the episcopal see at Selsey, [and] which King OfTa had before 
given and booked to him out of the inheritance of the church at Bed- 
dingham, which he had acquired for himself as hereditary property. 
Then, in the aforesaid synod, it was decreed that this bishop, by the 
consent of the bishops and nobles, should receive the inheritance of 
the church, without hindrance, in full ownership as before it had been 
adjudged at Cselchyth between King Cenwulf and Wehthun concern- 
ing the seizure of the same land, before Archbishop ^thelheard, in 
the third year of the reign of King Cenwulf. And these things were 
done in the presence of the whole assembly at Clovesho, with the 
approval and permission of the king and his chief men and the arch* 
bishops, whose names are written below. . • • 
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No. 13. Berhtwulf, Mabch 28, 840. 

Cod. Dip. CCXLV. 

Bt-RHTWutr. kla^ of the Merciaus. despoiled the church at TTorecttar 
of certaiu I^inds. Suit was brought by Bishop Heaberhc. who preieaied 
hi^ charters before the Witan. and the lands were restored. 



. . . An.vo autom ab iin'aniaciotie ciu^ilem dei «t domini Do^tri 
Ihe^u Christi .DCCC.XL^. Iii<liL-ii>Mie iii. Cotitii^ic aut^m ijuoil Bcrh- 
tuuli rt.'S Mercioniin. t<>lii.T:ic .i :iohi> vi tradldii ti-mm uo^traui quo<I 
recte :ic iure <iib proprin {M)tc.tt.i:e uc lilH.Ta po*«i*«<iiiiti»» cum drmiA 
donaiioue tra'iita rsc ec ottor'^^a ec tirmata ad «c'U'iu •^piMT'ihalcm. M 
est. ail Uueoi'if mensem aeocIr<>iam rcx praetatus siinnu^ pruprii* hiiini- 
nibus condonauit. sicuc »e iuimici hoaiiii«;s flocut-ruut. hoc e*c. Stolciin. 
Uas»anbuma. Cyueburgiiigctun. Tuteringctun. Cixle^uuelle. Tunc per- 
r«;xii ille episci>pu.<> Htraberht. cum sui» ^eoum senioribud. in pasch^k ad 
Tumewordie et su:u libcrtates et cart u Ian ante uumiuatorum ternnim 
secum hubeutcs et ibi ante regem eiu»4{ue proceres fuerunt ilIectA et 
ibi Mcrciurum optimatfs deiuiiioauerunt illi, ut male ac iniusce dispo- 
liati «*^<•eIlt in .<uo prDprio. Tunc illis terra &ua n.*<l<lita est cum pace, 
et >imul ftiam ille episcopus hauc donatiuum re:;em pre<ionauit iiemm 
in Uuelesburnau. hoc est ixxi. caballoA bene electos. et unum anulum in 
zxx. maucu<is et disoum fabrefactum in tribus pundis et duas albas 

... In the year of the incarnation of our Lonl an<l Master Jesna 
Christ 840, of the indiction 3, it hap[»ene<l that Berhtwulf, king of 
the Mercians, led by wickfd men. toftk fn>m us. and gare away to his 
own men. our land. — Sioulton. Wa&hborne. Kington. Tarringron. 
anil Codiswr-Il. — which bad b^^n given. grante<L and confirmed, 
rightfully and lawfully, with full pow«r and free possession, to the 
epi^copal church at Worr«**>ter. Then Bi»hop Heaberiit. with his 
eliler4. at Ka^ter. w*'nt to Tamwurth. taking the liberties and charters 
of the afore«aid lan'U : and th^re. before the king and his nobles, thej 
Wffre read, and the Mercian nobles fiecide<! that they had been wrong- 
fully .ind unju!»tiy ileMp'^ilcMl of their property. Then their land wai 
retumtnl to thrm in ;H*a(-e: and the bi>hi/fi l»e^iiii.'4 presented this gift 
to the kin J. at \VtlM.iirn«». nam»*!y : ii.iir irh'iHcn hnr»c*s. a ring worth 
thirtv mancu3»'4. a wr>Hi;^^t d:*h of thr^e p«iuuii«' weight* Aid tw« 
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cornas in iiii. libria, et ille regina dedit duos equos bonos et duos stea- 
pas in twaem pundum, et unam cuppam deuuratam in duobus pundis. 
£t tunc rex cum testimonio has terras tirmiter liberauit sibi in aeuum 
coram suis archontU uniuscuiusque necessitatis et sustuliouis. • . . 

silver drinking-horus of four pounds ; and he gave to the queen two 
good horses, two stoups of two pounds, and one gilded cup of two 
pounds. And then the king, with witnesses, freed the land for ever 
from every burden, in the presence of his nobles. . . . 



•«o>«o«- 



No. U. uEtheluulf, 844. 

Cod. Dip. CCL\^. 

OswuLF, ealdorman of East Kent, devised his property to the church 
after the death of his wife and chilcbren. A dispute having arisen con- 
cerning the will, a 'lecision of the Witan was obtained confirming its 
provisions. Thirty-four years after, ^Ethelwulf claimed that the land 
devised by Oswulf had been sold to his father ; but the Witon decided 
the suit against him^ and gave the oath to the churches. 



. . . Idcirco etenim Osuulf dei gratia dux atque princeps prouin- 
ciae Orientalis Cantiae circa suae propriae hereditatb iura tractare 
studuit. Et hoc coram beatae memoriae Uulfredo archiepiscopo co- 
ramque abbatis Uuemotho atque Feolgeldo caeterisque fidelissimis et 
religiosissimis Ceolstano, uiz ; Aethelhuno atque Heremodo presbyte- 
ris aecclesiae Christi, necnon saepe coram sociis snis et amicis fidissi- 
mis, qualiter post discessionem suam circa haereditatem suam impos- 
terum agere uoluisse, id est, ut post dies oxoris suae et filii eios Ear- 
duulfi filiae quoque suae Ealfthrythae. ad aecclesiis dei omnia dare deo 

. . . Therefore Oswulf, by the grace of Grod ealdorman of East 
Kent, desired to execute a testament ; and in the presence of Wul- 
fred, of blessed memory, and "Wemoth, and Feolgeld, and other most 
trusted and Christian men, — namely, Ceolstan, ^thelhun, and Here- 
mod, priests. — and of his most faithful friends, he showed what dis- 
position he wished to be made of his property after his death. He 
commanded that, after the death of his wife and of her son Eardwulf, 
and his duugliier Ealfthryth.all his propeny should be given to Grod and 
His holy church, under their testimony, as is dearly and plainly thowi 
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Xo. 8. -ilTHELRIC, 804. 

Cod. Dip. CLXXXVI. 

JBthelric apparentlr wished to dispose of his lands br will, and fiiit 
was brought to prevent his doins; so (perhaps bv his legal heirs). Th« 
Witan decided that ^thelric hod the ri;;ht. 



. . . Anno ab incamatiorie Chri^ri .v*' rr. :i:i. Iijllctione .XIT. ego 
Aethelric. tilius AvthelmutiiH. ouin «'<'.'iM-ifn:i.i n^m^tlali iniiiiatiu ad 
svnolum. et iu iu>l:oio sturn. in luni i^'ii tiiciuir CIo:<:^hoh. cum lihris 
et ruris. id est. act Uuestmynstcr. tjuo-i |>ri'.i« ii.-ii{ i:.>|:;i a*'! tnulMcmut 
mihi et donaueruut, ibi Aethdharlus archiL'i»i.*i:i»pu^ mihi regebat at- 
que iudicauerat, cum testimonio Covnuulfi re^^i*^. et optimatibus eius, 
coram omni svnodo, quxxido script uroi mens perscru:arent. ut liber 
essem terram meam atque libtrllos dare quocunque uolui. . • . 



. . . Ix the rear of Christ*!i incarnatir)n ^'U. iDdiction 12. I« 
^rhelric son of ^£ihelmund. with the k::t>wlc^l;:e of the srnod. beiny 
summoned thereto, to stand in judgruf at in the place which is called 
Clovesho, with the charters of the land at ^Vestm luster, which fonnerlT 
mj kinsmen gave and dellvereil to me. there Archbishop ^ihelheard 
presided and judg^f^L wi:h the wimr«« of King Ceuwnlf, and all 
his chief men. in the presence of the whole srnod. when ther had 
examined my charter, that I was free to give mr land and charten 
wherever I would. . . . 
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No. 9. Beornwulp of Mercli, 824. 

Cod. Dip. CCXVIII. 

The monastery of Berkley brought suit against Bishop Heaberht for 
the monastery of Westbury, part of the inheritance of -Ethelric. The 
oath was given to the bishop, who was In possession and held the char- 
ter. After thirty days, the bishop swore to his title. 



. . . Axxo uero ab incamatione doraini nostri Ihesu Christi dccc 
xxiiii. Indictione autem ii. regnante Beornulfo. rege Merciorura. fac- 
tum est pontiticale et sinodale conciliabulum in loco qui dicitur Clo- 
feshoas. praesidente ibi rege praefato. ac uenerando uiro Wulfredo 
archiepiscopo illo conuentu regente ac moderante. Illic omnes episcopi 
nostri, et abbates, et uniuersi Mercensium principes, et multi sapien- 
tissimi uiri congregati adessent, ubi, inter alia plura colloquia, aliqua 
contentio allata esc inter Heaberhtum episcopum, et illam familiam 
aet Berclea. de haereditate Aethelrici filii Aethelmundi, hoc est, mo- 
nasterium. quod nominatur Uuestburh. Habuit autem episcopus ante 
nominatus terram illam cum libris, sicut Aethelricus ante praecepit, ut 
ad Uueogemensem aecclesiam redderetur. Statuta est autem atque 
decreta ab archiepiscopo. et ab omni sancta sinodo ilia consentienti, ut 
episcopus, qui monasterium et agellum cum libris haberet, cum iura- 

. . . Ix the year of the incarnation of our Lord Jesus Christ 324, 
indiction 2, in the reign of Beornwulf, king of the Mercians, a pon- 
tifical and synodal council was held in the place which is called Clove- 
sho, the aforesaid king presiding, together with the venerable man. 
Archbishop TVulfred. There all our bishops and abbots, and all the 
chief men of the ^lercians, and many of the wisest, were assembled, 
when, among several other suits, one was brought between Bishop 
Heaberht, and the chapter at Berkley, about the inheritance of 
^Echelnc. son of JEthelmund, — that is, the monastery which is 
called TVestbury. Now, the aforesaid bishop held this land, with the 
charter, according to JEthelric's command that it should revert to the 
church at Worcester. Then it was ordered and decreed by the arch« 
bishop, and by all the holy synod consenting, that the bishop, who 
had the monastery and the land, with the charter, on the oath of 
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men to dei serrorum presbicerorum. (Ilaconorum et p^nrimoniiB moiia* 
chonim. slbi in propriam possessionem tciram illain cum •diuratione 
adiuraxseL Et ita finita est praescripta ilia contentio coram episcopo '■ 
pofit XXX. noctes illuil iuraroentum to Uueftmynstre deductum esc. . . • 

servants of Go<L priests, deacons, and ver j many monks* should swear 
that land to himself, to his o^n po«»e»sion, with an oath. Aad so the 
aforeitaid dispute was ende<l. in the presence of the bishop. After 
thirty days, that oath was performed at Westminster. 



No. 10. WvLFRFD. S2o. 

Cod. Dip. CCXX. 

CENwri.F of MtTcid deprived An^hl-i.shop \ViiIfr«»il. A^in»t hb will, of 
his dt;;nity and lands Alter the dt-ath of Cenwulf. the archbishop sued 
his dau;;hter ami heir. C^venth^^-tItl. befor* the Witao. and obtained a 
Judgment a<jaiii«t her for restitution, anil compensation for damages. 
Tins judgment seems not to hare )>eeii carne«l into effect. King Beom- 
wulf interiM)9«il to brin^; about a reconciliation ; and, after neveral ef- 
forts, a i«etilement was ejected by the suSiiiisii^n of Cwenthrytha. 



Anno rero Dominicae incarnationis Dcccxxv., iodictione in.* 
de diuersis Saxoniae partibus c«)n^eg.itum est synodale oonciliam im 
loco pracclaro quae nominatur aet Clofeshoum. praesideote. • • • 
Uulfrcdo archiHpi*cono . . . sen Htiam Deomuulfo regi Merctonim 
• . . cacterifr^ue episcupis et abbntibus necuon et ducibus. omniumque 
dignitatum optimatibus . . . •:*-nfri»:«itatem stabilitatemque regni 
terrestris consiliantes ac quaereniei . . . Tantumdem uero inter alia- 
rum al!oou:ionum uerba patefactum est quod praefatus archiepiscopos 
Uul:redu$ p^r inimicitiam et uii''.-:itiam auariiiamque Coenwulfi regis 

In the viMr of the LopIN inrarnation A*J,^, indiction 3. a smo- 
dal council was aKsemblf^l. fn-itu the ilifferent parts of Saxonr, at 
the famoii* place called (*l')Vi-.bo, Arrhbi«hop Wulf red presidinf. 
... as also B«-<imwuIf. kinc; of th*' Mercians, . . . and the oUier 
bi»hop« and ablK»i4 and eaI'l>>rTr.*':i. and most eminent persons of all 
rank«i ^iM'in;; pr*'M*nt]. taking ofMiri^*-! and makini^ inquiry in regard 
to the «*xri' Hence anil stability of the earthly king«iom. • • • Al 
length, among other matters of dLM;ussion, it was made knowa ikftt 



ANGLO-SAXON LAW. 325 

... in testimonio tocius populi omni dominatione propria priuatus 
est. . . . Postea etiam ille praedictus rex Coenwulf cum suls sapien- 
tibus ad regalem uillam Lundoniae penieniens ad hoc eodemque con* 
cilium ilium archiepiscopum cum suo foedu foenoreque principum suo- 
rum inuitabai. Tuuc([ue in eodem concilio cum maxima districtioiie 
illo episcopo mandauit quod omnibus rebus quae illius domiiiatioiiis 
sunt dispoliaius debuisset tieri omuique de patria ista esse profugus et 
nunquam nee uerbis domue papae nee Caesaris seu alterius alicuius 
gradu hue in patriam iterum recipisse nisi hoc consencire uoluisset ; 
hoc est quod illam terram aet logiieshomme CCC. manentium reddi- 
disset istamque pecuniam tradidij^set cxx. librarum. Sed et ille 
episcopus banc reconciliationem diu recussaus . . . tamen tautundem 
. . . coactus. hac couditioue banc recouciliationem sic inuitus coaseu- 
sit : ut omni potestate oboedientiaqiie quae ad illius episcopalem sedem 
pertinebaut iuxta auctoritatem gradus eius digiius fuisset. sicut prae- 
decessores eius iuxta iustam ordiiiem in pristinis temporibus ante per 
omnia habuerant . . . Sed nihil huius condicte couditionis impletum 
est. . . . Postea uero contigit ut in temporibus praedicti Beornwulfi 
regis ad illamque praenominatam sjnodum aet Clofeshoum ille archi- 
episcopus Uulfred Cwoenthrytham abbatissam heredem Coenwulfi 

the aforesaid Archbishop "Wulfred. by the enmity, violence, and ava- 
rice of King Cenwulf. ... in witness of the whole people, had been 
deprived of all his rightful authority. . . . Afterwards, also, the afore- 
said King Cenwulf, coming with his Witan to the royal residence at 
London, invited that archbishop thereto under his own guaranty, and 
with the surety of his chief men. Then, in this same council, with 
the greatest severity, he ordered the bishop to be despoiled of every 
thing which belonged to his authority, and to be utterly exiled from 
this countrv, and never to return to it, either at the intercession of 
the Lord Pope or of the Emperor, or of any other person of what- 
soever rank, until he had consented to this, — namely, to return the 
three hundred hides of land at logneshomme, and to give up the one 
hundred and twenty pounds of money. And the bbhop, after long 
refusing this settlement, yet at last, . . . tmder compulsion, unwillingly 
consented, on this condition, — that he should enjoy all the power and 
obedience which belonged to that episcopal see, according to the au- 
thority of his rank, in all respects as his predecessors had held it in 
former times. . . . But nothing of all this stipulated condition was per- 
formed. . . . But it afterwards happened that, in the time of the afore- 
said King Beomwulf, Archbishop Wulfred summoned to the aforesaid 
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cum eadeiD hereditate illius inoitabat, emendationemqae tibi omnioiB 
lupradictanim moles tLi mm miuriarumque poitulauit, quas ille idem 
rex Coenwulf sibi et ecclesiae Christ! . . . perpetnuseu Tunc uero 
omnia ille synotlu^ ad aequiiatem inueneruut buucque iudidum una- 
nimo consensu c<3n>tituoruiit : quod illi epi>oopo reddere omnia debu* 
i^>«'C quo<l uioleutia abstulerat in omnibus rebus quibus cum aliqua 
iiiiuria in omni spatio ilia <pt)liaca fuerat. et alteram similem partem 
ad hi)C ipsum adieci««e. et omnem usum emendasse qui in ipsa ipatin 
coufracta fuemt. Pi>«t«*a autem placuit Brurnwull'o re«;i . . . recon* 
ciliationem et t^meiid^tiuuem dili^fentissime facere. ... In po»tremo 
auteui ille praenomiuatu» fpiMNipua . . . luuc . . . reooiiciliatiunem 
. . . bUtcvpisatrt ut ilU a'.iii.u.««a C^uenthrvtb tilLi Cufhwulli hr» 
resque illiu^ . . . terrain . . . c. mauentiuni illo ar<:Livpi»«.o|»o cum 
propriis et anti(|ui.« tvllijfruphis vt cum r:itic:u libcrtdiL' quaui ante 
b:il>u»:rat in pt-rprtuaiu licn-'litatmi a<l h:il'»::i<Iam rt jMsjidcudam 
po^tquc dien eiu^ cuicumque ei placuerit dereliqufiidum tradideret 
. . . Sed statim ista praedictae reconciliatio coutrai-ta est . . . lie* 
rumque secundo anno po<ti{uam baec otnuia ita peracta sunu haec 
eadem abbatisi^a illius epi^fofii coll<>«juiuni da^liabat eumque in pro* 
uincia Huicciorum expetiuit illu in locu quae uumiuatur Oslafethlau« 

synod at Clovvabo the Abl)v5!i Cireutbrytha. Crnwulf 's heir, together 
with his inhHritance. auil detn:in<Ie<l com{>enAation for all the aforesaid 
evil and injury wli'wh iht* >amv King CVni^ult . . . had inflicted oa him 
and the church ut Christ. And then all that synod equitably adoptc«l 
and unanimuu^ly atfirmrd this juilz^uent. — that she ouj^ht to restore 
to the b:>ht>p trv«rrv ;L::.^ which had be«n violeutlr taken from him 
duriujj: all that tim^'. and make g(^>d all injury, and atld as much more 
uvvr and alx>ve. and makr cum{>en»ation lor the u»e during the same 
pcri'jtl. But attirrwurils i: plea«»fd King Beurnwulf ... to make 
mo«kt earnr^tlr a cninpn^mi'^e and settlement. ... At last. also, the 
aforesaiil bi%hiii> aci.vii'.'-d . . . this . . . com i >ru mi»e. -— that the Ab- 
be<s CiTf nihrytha. «laiii'iitt'r and heir of Kiu^ CVnTruIf. should deliver 
to thv archbi^hitp Iaii<i :•> tht? umntint oi one huufirt'd hides, . . . to- 
flfihfT with th*' auc:>'nt chart-r* l»fl'>fi;:in;j to it. and with the same 
frt'*-«iiim which li«' li:id b»':<>r»-. t*> ImM Mi*i {H>«>He>4 in perpetual inherit- 
aiirn. an<l tf> !>«•<: un.i'.h tn nhi>m^>**vfr hn wnuM. . . . But this treaiT 
lit rf'*on<*iIi;itii'ii n':i« irnizirilMrriv bn*kr-ii. . . . And anin, in the 
^frond yt>ar a:(*'r all th*-"** ihin;:«> •to t«)<>k pi.ii*t*. thi» same abbess 
aftk***! an intervifir u: th«* .iiitrf*<»aiil bi^hnp. and ^iiu^^ht him out ia the 
province of the Hwicci in ihtr piai-e i%h;ch i» cailrti UilafeshUw, and 
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eiqae snam insipientiain confessa est retardate reconciliationis • • • 
Tiim autem ilia abbatissa cum omni humilitate promiserat ut omne 
quod ei reddita non fuerat . . . emendare uoluisset . . . Tuncque 
episcopus hoc idem consensit. . . . 

confessed to him her follv in regard to the delav of the reconciliation. 
. . . Then, too, the abbess, with all humility, promised to make 
amends for all that had not been restored to him. . . . And then the 
bishop gave liis consent to the same. . . . 



■<o5^o-p- 



Xo. 11. Beornwulf of Mercia, 825. 

Cod. Dip. CCXIX. 

This was an actiou in the nature of an appeal, by the Bishop of 
Worcester, from a decision of the bailiffs encroaching on old rights of 
the chapter in the wood-pastures at Sutton. The bishop claimed, under 
established custom of JEthelbald's day, two-thirds of the woods and mast. 
The Witan allowed him the oath, and he established his claim. 



. . . ]>y gere 9e wes from cristes gebyrde agoeen eahta hund wintra 
and xxv and sio aefterre indlctio wes in rime and wss blomwolfes 
rice mercna cyninges 9a wss siono91ic gemot on tfxre meran stowe 
Se mon hateS Clofeshoas and iStBv se siolfa cyning biornwulf ond his 
biscopas ond his aldormenn ond alle 9a wioton tfisse 9iode 9aer gesom- 
nade waeron 9a wses tiolo micel spree yiob wudu-leswe to su9tane 
ODgcegum west on scyrhylte waldon 9a swangerefan 9a Iseswe for9ur 
gedriian ond 9one wudu ge))iogan 9on hit aldgeryhto weron 9on 
cu2e9 se biscop and 9ara hina wiotan 9et hio him neren maran ondeta 
9on hit araeded wses on Aethelbaldes daege 9rim honde swina maest ond 

. . . The year that was from Christ's birth eight hundred and 
twenty-five agone, and was the second indictiou in number, and was 
the reign of Beornwulf, king of the Mercians, there was a synodal 
gemot at the famous place called Clovesho ; and there the aforesaid 
King Beornwulf, and his bishops and his ealdormen, and all the 
witan of this people, were there assembled. Then was a v&rj great 
suit about the wood-pastures at Sutton, westwards, in Scirholt. The 
bailiffs wished to extend the pasture, and feed out the wood further 
than it was old right. Then said the bishop and the chapter's coun« 
sellors that they did not confess more to them [the baQiffs] than ai it 
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M biioop [and 9a higen*] ahten twaede Sst mida ond Sst uuNtei. 
9a gerahte Uulfred arcebiicop ond alle 9a wiotao 9et le bboop ond 
9a higen motten mid aSe gecrSan 9«t hit sua waere aneden on Atf9irl- 
balder dx'^^ und him mare tu oe sohte ond he 9a tona te bUoop be- 
weddode railwuite 9j*tn aldormen 9a&s a9aei biforan allum 9a!m wio* 
turn oud him moii 9i)iie ;^el;L'dde jmb xxx nxhta to 9xm biicopsculvi 
et wiogoema ceastre in 8a tiid waes hama suangerefa to tuStune ond 
he rad 5jet he wa^ii et ceastre and 9oiie aa9 geaxh ond gesceawad* 
nua hiue hii aldormon h«'!it Eadwuli uud he hine hweSre ne grette. . . 
* And 5a higeo. Cinjcctural for ^a lu^^i'ii, which givvt do mraniog 

wa.4 admiuiscereil iii «EthfHiaM'» <lav. -« uum t'ur thr«e hundred 
•wine; and ihi* hinlnip au<l tlit* cii.iptLT had twu-thirdB ut* the uuo<l 
ami (he maai. Thru Arrhbi>hi>ri WuhrtMi ;iud all the Witau dt-crrvd 
that the biah'j[> aud the chapitr mi.'h: declare on oath that it wai to 
admiuiatcred iu ^Ethcilalii'a dav, aud that he claimed no more. Aud 
th« l>i»hu{> at ouce plcdgtrtl the uath to Kadwulf, the ealdormaii. bvfora 
all the Witan ; and it was administered to him after thirtj days, at 
the bi?hop'5 seat at Wurcer^ter. At that time. Hama was bailiff at 
Sutton, aud he nxle to Worcester, aud sair aud looked at the oath, aa 
his ealdorman. Eadwulf. commanded him. and he yet did not greet 
him (the bishop). . . . 

No, 12. A&CHBXSHOP WCLFRED, 825. 

Cod. Dip. MXXXIV. 

Offa granted some land at Denton to Abbot Plegheard. whoeonTeytd 
it to the church at SeLsey. The church havtu^ been despuiled u£ this land, 
suit was brought before the Witan for recovery, and restitution ordered. 



. . . Anno ab iucarnatione Chris ti. dccc.xxv. indictione tertiat 
anno secuudo r»f^:ii Beuruulti re;:i.s Mf rciorum. sy nodus fuit ad Clo* 
besham. prac^iidfUte archiepi>4'<>iM> \Vulfn-<lo: po«t mortem uero Coe* 
nuld regis Merciorum muhae iliitconliae et iuuumerabiles dissonancia^ 



... In the year of the iucaniati>tn of Christ f*'2^, indiction 3, i 
the kecocd vear of ihf rei^i of netirnwulf. kin;r of the Mercians, a 
STno«l. over which Arrhbi^hup Wul:re<i ]>ri"«iiit"L vvus heM at CIovr«ho. 
After the death of Cein^ulx. kii.g oi the Mvrciaus. many discords and 
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extoUebantur contra unius cuiusque principallum persouarum, regiiin 
et episcoporum, et pastorum aecclesiarum dei, erga plurima saecularia 
negotia; ita ut muhum dispoliatae fueranc per loca diuersa aecclesiae 
Christ! in rebus, in terris, in tribute, in omnibus causis. . . . £pisco« 
pus Australium-Saxonum Coenredus luerat spoliatus de aliqua parte 
terrae illius .xxv. aecclesiae quae uocitatur Deanton, quod Plegheard 
abbas dudum tradidit ad sedem episcopalem quae est in Selesegh. cum 
corpore suo. quod ei rex Offa ante condonauerat et conscripserat de 
huereditate aecclesiae Bedingehommes. quam ipse sibi adquisierat in 
baeredicacem propriam. Tunc in praefata synodo iudicatum est ut ille 
episcopus. cum consensu et unanimi consilio episcoporum et abbatum 
seu priucipum. in ius proprium aecclesiae haereditatem sine ullo obsta- 
culo accipiat; sicut et ante prius at Caelchythe iudicatum est inter 
Coenulfum regem et Wehthunum de eiusdem terrae assumptione, 
coram archiepiscopo Aethelheardo, tertio anno Coenulfi regis. Et haec 
acta sunt coram omni concilio at Clobeshom, cum consensu et licentia 
regis et principum et archiepiscoporum, quomm nomina infra anno* 
tintur. 



• • • 



countless disputes arose among kings, bishops, and priests of the church 
of God concerning secular matters, so that the churches of Christ in 
different places had been despoiled of their property, lands, and trib- 
ute. . . . Ccenred. bishop of the South Saxons, had been despoiled of a 
certain part of that twenty-five hides of church land called Denton, 
which, together with his body. Abbot Plegheard long since conveyed 
to the episcopal see at Selsey, [and] which King OfTa had before 
given and booked to him out of the inheritance of the church at Bed- 
dingham, which he had acquired for himself as hereditary property. 
Then, in the aforesaid synod, it was decreed that this bishop, by the 
consent of the bishops and nobles, should receive the inheritance of 
the church, without hindrance, in full ownership as before it had been 
adjudged at Cselchyth between King Cenwulf and Wehthun concern- 
ing the seizure of the same land, before Archbishop ^thelheard, in 
the third year of the reign of King Cenwulf. And these things were 
done in the presence of the whole assembly at Clovesho, with the 
approval and permission of the king and his chief men and the arcb* 
bishops, whose names are written below. . • • 
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Xo. 8. -ilTHELRIC, 804. 

Cod. Dip. CLXXXVI. 

JBthelric apparently wished to dispose of his lands br will, aad ittit 
was brought to prvTent his doint; so (perhaps bj his legal heirs). Th« 
Witan decided that ^thelric had the ri^ht. 



. . . Anno ab incamaiione Christ! .n«'cr.:i:r. Iri'llciione .xil. ego 
Aethelric. riliu;* Acthvlmuniil. cum cncim ir-n:i.i A^niNlali iuuiiatiu ad 
8Tao*iuiii. vt in ia«lioio star*?, in Ivhm .j'li •Kcirur Cl«':e*h«»h. oum li^ris 
el runs, id e»t. act Uucscmynstcr. .ju^ni j.rii* |iri»| ii;.^-.:! m*-! cruiMcruut 
mihi «t dooaueruut, ibi Aethtrlharlu^ ari.-hic|ii«0(ii»u» mihi regvhat at* 
que iudicauerat. cum testimouio Coenuuiti rc^i«>. et optimatibus eius. 
coram omni synotio. quando script uras m^:\i p<rrscru:arent. ut Uber 
essem temm mi;am atque lihollos <lare tjiuictinque uolui. . . . 



• . • Ix the rear of Christ's incarnatinn ^■>4. iDdietioD 12. I, 
.£;helric son of ..£:helmund. with the k:iijwle<]::e of the irnod. beiny 
summoned thereto, to stand in jud^^'nt in the place which is called 
CIoTesho. with the cbarten of the land at ^Ve»tn:iiister. which formerlT 
mj kinsmen gave and delivereil to me. there Archbishop ^thelheard 
presided and judg*t*L with the wiine«« ox King Cenwulf. and all 
his chief men, in the presence of the whole synod, when ihej had 
examined my charter, that I was free to gire my land aad charten 
wherever I would. . . • 
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No. 9. Beornwulp of Mercli, 824. 

Cod. Dip. CCXVnL 

The monastery of Berkley brought suit against Bishop Heaberht for 
the monastery of Westbury, part of the inheritance of -Ethelric. The 
oath was given to the bishop, who was in possession and held the char- 
ter. After thirty days, the bishop swore to his title. 



. . . Axxo uero ab incamatione doraini nostri Ihesu Christi dccc 
XXII II. Indictione autem ii. regnante Beornulfo. rege Merciorura. fac- 
tum est pontiticale et sinodale conciliabulum in loco qui dicitur Clo- 
feshoas. praesidente ibi rege praefato, ac uenerando uiro Wulfredo 
archiepiscopo illo conuentu regente ac moderante. Illic omnes episcopi 
nostri, et abbates, et uniuersi Mercensium principes, et multi sapien- 
tissimi uiri congregati adessent, ubi, inter alia plura colloquia, aliqua 
contentio allata esc inter Heaberhtum episcopum. et illam familiam 
aet Berclea. de haereditate Aethelrici filii Aethelmundi, hoc est, mo- 
nasterium, quod nominatur Uuestburh. Habuit autem episcopus ante 
nominatus terram illam cum libris, sicut Aethelricus ante praecepit, ut 
ad Uueogernensem aecclesiam redderetur. Statuta est autem atque 
decreta ab archiepiscopo. et ab omni sancta sinodo ilia consentieoti, ut 
episcopus, qui monasterium et agellum cum libris haberet, cum iura- 

. . . Ix the year of the incarnation of our Lord Jesus Christ 324, 
indiction 2, in the reign of Beornwulf, king of the Mercians, a pon- 
tifical and synodal council was held in the place which is called Clove- 
sho, the aforesaid king presiding, together with the venerable man, 
Archbishop TVulfred. There all our bishops and abbots, and all the 
chief men of the ^lercians, and many of the wisest, were assembled, 
when, among several other suits, one was brought between Bishop 
Heaberht, and the chapter at Berkley, about the inheritance of 
^llchelric. son of ^thelmund, — that is, the monastery which is 
called Westbury. Now, the aforesaid bishop held this land, with the 
charter, according to ^thelric's command that it should revert to the 
church at Worcester. Then it was ordered and decreed by the arch- 
bishop, and by all the holy synod consenting, that the bishop, who 
had the monastery and the land, with the charter, on the oath of 
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mento dei serrorum presbicerorum. fliaconorum et p^nrimoniiB monm* 
Chorum, sibi in propriam possessionem tcrram illam cum tdiuntiooe 
adiurasscL Et ita finita esc praescripca ilia contentio coram episcopo - 
po»t XXX. noctes iilxnl iuramentum to Uueftmynittre deductum est. . • . 

•en'ants of God. priests, deacons, and verj many monks, should swear 
that land to himself, to his o^n possession, with an aoth. And so the 
aforesaid dispute was ende<i. in the presence of the bishop. After 
thirty days, that oath was performed at Westminster. 



No. 10. WCLFRFD. >2o. 

C.^'l. Dip. CC'XX. 

Cenwi'i.f of Mt-rcia ilfprivr-l Arrhl.iahop Wulfrod. a^in»t his will, of 
his di;:Tiity and lands Aftor the d^ath i)f Cenwulf. the archbishop sue*! 
his dauzhttT ami htrir. Cw^nthn'thi. before the Witan. and ohtaioed a 
Judgment a^'nin^t her for restitution, and compensation for damages. 
Tliis juil'.:nu'nt seems nut to have ^et-n carried into effect. King Beom* 
wulf interiMtsed to bring about a reconciliation ; and, after neveral tf* 
forts, a ftetUi*ment was eifected bv :i:e subnii&siun of Cwenthrvtha. 



Anno vero Dominicae incamationis dcccxxv., indictione in.* 
de diuersis Saxoniae partibus c«>n^egatum est synodale concilium ia 
loco praeclaro quae nominatur aet Clofeshoum. praesidente. • • . 
Uulfredo archiepi^copo . . . seu ^tiam Beomuulfo regi Mercionim 
. . . caeterist^iie e{)iscupis et abb:t;ibus necnon et ducibus. omniumque 
dignitatum optimatihus . . . g»'ner«>!(itatem stabilitatemque regnl 
terrestris consiliantes ac quaerentes . . . Tantumdem uero inter alia* 
rum a!!i>cu:i>jnum uerba patefactuni est quo^l praefatus archieptscopua 
Uulfredus per inimicitiam et uii-l'-ittiam auaritiamque CoenwuJfi regis 



In the vear of the Lord^ inr*arnatif)n 8*25, indiction 3. a 
dal council was assembled, fmni the iiifferent parts of Saxonr, at 
the famou* place calle*i CluVfho. Arohbi«hop Wulfred pretidiiif, 
. . . as also B»^irnwuif. kini^ o: the Mercians, . . . and the other 
bi»hop« and ablv't^ and ealil<>rrr.*':i. and most eminent personi of all 
rank« ^iM'in:; pr**«ient]. takins: f-nun^**! au'l making inquiry in regard 
to the pxcrlltrnce and stability of the earthly kingdom. ... At 
length, among other matters of difrcussion, it was made knowa ikftt 
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... in testimouio totius populi omni dominatione propria priuatus 
est. . . . Postea etiam ille praedictus rex Coenwulf cum suls sapien- 
tibus ad regalem uillam Lundoniae penieniens ad hoc eodemque con- 
cilium ilium archiepiscopum cum suo foedu foenoreque principum suo- 
rum inuitabat. Tuucque in eodem concilio cum maxima discrictione 
illo episcopo mandauit quod omnibus rebus quae illius domiiiacioiiis 
6unt dispoliatus debuissec tieri omuique de pairia ista esse profugiis et 
nunquam nee uerbis domue papae nee Caesaris sen alterius alicuius 
gradu hue in patriam iterum recipisse nisi hoc consencire uoluisset ; 
hoc est quod illam terram aet logiieshomme CCC manentium reddi- 
disset istamque pecuniam tradidisset cxx. librarum. Sed et ille 
episcopus banc reconciliationem diu recussaus . . . tamen tuutundem 
. . . coaccus. hac couditioue banc reconciliationem sic inuitus coiisen- 
sit : ut omni potestate oboedientiatiue quae ad illius episcopalem sedem 
pertinebaut iuxta auctoritatem gradus eius digiius fuisset. sicut prae- 
decessores eius iuxta iustam ordinem in pristinis temporibus ante per 
omnia habuerant . . . Sed nihil huius condicte couditionis impletum 
est. . . . Postea uero contigit ut in temporibus praedicti Beornwulfi 
regis ad illamque praenominatam sjnodum aet Cloteshoum ille archi« 
episcopus Uulfred Cwoenthrytham abbatissam heredem Coenwulfi 

the aforesaid Archbishop "Wulfred. by the enmity, violence, and ava- 
rice of King Cenwulf. ... in witness of the whole people, had been 
deprived of all his rightful authority. . . . Afterwards, also, the afore- 
said King Cenwulf, coming with his Witan to the royal residence at 
London, invited that archbishop thereto under his own guaranty, and 
with the surety of his chief men. Then, in this same council, with 
the greatest severity, he ordered the bishop to be despoiled of every 
thing which belonged to his authority, and to be utterly exiled from 
this country, and never to return to it, either at the intercession of 
the Lord Pope or of the Emperor, or of any other person of what- 
soever rank, until he had consented to this, — namely, to return the 
three hundred hides of land at logneshomme, and to give up the one 
hundred and twenty pounds of money. And the bishop, after long 
refusing this settlement, yet at last, . . . tmder compulsion, unwillingly 
consented, on this condition, — that he should enjoy all the power and 
obedience which belonge<l to that episcopal see, according to the au- 
thority of his rank, in all respects as his predecessors had held it in 
former times. . . . But nothing of all this stipulated condition was per- 
formed. . . . But it afterwards happened that, in the time of the afore- 
said King Beornwulf, Archbishop Wulfred summoned to the aforesaid 
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cum eadeiD hereditate illius inuitabat, emendatiooemqae sibi omniimi 
•apradictarum molestianim miuriarumqae po^tulauit, quas ille idem 
rex Coenwulf sibi et ecclesiae Christi . . . perpetnuseu Tunc u^ro 
omnid ille synodus ad ae<]uitatem iiiueneruni huiicqiie iudictuiu una* 
nimo consensu consticueruiit : (]U(xl illi epiMjopo reddere umnia debu* 
itistrt quod uioleutia abstulerac in omnibus rebus quibus cum aliqua 
iiiiuria in omni spatio ilia spi^Iiata fuerac. et alteram similem partein 
ad hoc ip&um afiieci><e. et omnem usum emendasse (|ui in ipsa spatio 
contraota fuerat. Po^tea auceni placuit Ui^urnirult'o re*;! . . . recuu* 
ciliationem et <?men«ijitiouem diligent issime faoere. ... In pottremo 
autfui illu praeuumiu;i(UA f|ti>oi>pus . . . banc . . • recoucilialiuneiu 
. . . bUaCi'pi!>>ct ut i!Li ali)i.i..^«a Cwoenthryib tilU C'ufunuld hr- 
resquc illlu) . . . tt-rraiu . . . c. mauentium ill^j arcLK*piM.o{Ki cuu« 
proTiriis et antiiiui." tc!Iii;rapbi.<i et cum tra^Icm Iioer:a:i.- quam mute 
bai'Urrut in |>t.*r|»r:uuni lierdlitaitrm ad lial>t:n<Iam et pu>Aideudau 
po>tquc dies eiu.'t culcumque ei plucuerit de relit pie iidum tradidermt 
. . . Sed statim ii^ta praeilictae reconciliaiio confracta est . . . Iie- 
rumque secundo anno po«ti]uam baec omnia iia peracia sunu haec 
eadem abbatis»a illius epi.-oo[ii ollutpiium tiagicabat eumt^ue io pro- 
uincia Huicciorum expetiuit illo in loco <piae uomiuatur Oslafeshlau* 

•rnod at Clove^bo the Abl>tr»s Cfventhrytba. Cenwult's heir, together 
with his iub^Titaat**.'. an^l dnmande*! com{>ensation tor all the aforesaid 
evil and injury wh'uilx the same Kiuj^ Ceni^ult . . . had indicted on him 
and the church ut Chris:. And then all that synod ef]uitablT adoptc«l 
and unanim<.>u?>iy atfirmrd thi;* jud^uent. — that she ought to restore 
to the bish''!) vvirr :h::.j which ha<l been viuleutlv taken from him 
duriu;^ all that time, an^l make g(jo«l all injury, and add as much more 
over and alnive. and make cum{>em>ation lor the u»e during the same 
perio<l. But aiterwariU it piea^e«l King Beurnwulf ... to make 
most earne<itlv a cnmiir'^mi^e and settlement. ... At last, also, the 
afore<iaid biHhi>p uco-pV'i . . . thi« . . . compromise. — that the Ab- 
hr«< C^enthrytha. • la tii' titer anil heir i>t King C'enn-uit. should deliver 
to the ar«*hbi«h<ip lau'l :•> the amnutit ot one huu<lred hides, . . • to* 
2*':h**r with the anci-n: charter^ lM'loni;in;^ to it. and with the same 
frwiom which lit- ha«I bff. irr*. to h'/Id and |MioHv«s in peq>etual inherit- 
anr»*. and to >>«*'piea:h !<■ \\ Imm <«'>«' v,t h»- wnaM. . . . Hut this treaty 
n! rf^mi'iliatinn n'a« itnnifiiiait-iy bn»kf{i. . . . Anil again, in the 
^Tdiid year after all ih***** rhin.'« mi ;oi»k plai'e. thi» same abbe»s 
aftke<i an interview uf the .itiir*'«ai<i bi-hnp. an«l -ou^jlit him out ia the 
prorince of the Hwicci in the place which in calletl UtLAfe9hlAW, mod 
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eique snam insipientiaiu confessa est retardate reconciliationis • . • 
Turn autem ilia abbatissa cum omni humilitate promlserat ut omne 
quod ei reddita non fuerat . . . emendare uoluisset . . . Tuncque 
episcopus hoc idem consensic . . . 

confessed to him her foilv in regard to the delay of the reconciliation. 
. . . Then, too, the abbess, with all humility, promised to make 
amends for all that had not been restored to him. . . . And then the 
bishop gave his consent to the same. . . . 



No. 11. Beornwulf of Mercia, 825. 

Cod. Dip. CCXIX. 

This was an action in the nature of an appeal, by the Bishop of 
Worcester, from a decision of the bailiffs encroaching on old rights of 
the chapter in the wood-pastures at Sutton. The bishop claimed, under 
established custom of ^thelbald's day, two-thirds of the woods and mast. 
The Witan allowed him the oath, and he established his claim. 



. . . Jjy gere tSe wes from cristes gebyrde agseen eahta hund wintra 
and XXV and sio aefterre indictio wsss in rime and wes biomwolfes 
rice mercna cyninges Sa wes sionoSlic gemot on Saere meran stowe 
tSe mon hate9 Clofeshoas and ^ser se siolfa cyning biornwulf ond his 
biscopas ond his aldormenn ond alle 8a wioton 9is8e 9iode 9aer gesom- 
nade wueron 9a wss tiolo micel spree ymb wudu-leswe to su9tune 
ongtegum west on scyrhylte waldon tJa swangerefan tSa. laeswe fortJur 
gedrifan ond 9one wudu ge|nogan Son hit aldgeryhto weron 9on 
cuaetf se biscop and 9ara hina wiotan 9et hio him neren maran ondeta 
9on hit arseded woes on Aethelbaldes dsge 9rim hunde swina msest ond 

. . . The year that was from Christ^s birth eight hundred and 
twenty-five agone, and was the second indictiou in number, and was 
the reign of Beornwulf, king of the Mercians, there was a synodal 
gemot at the famous place called Clovesho ; and there the aforesaid 
King Beornwulf, and his bishops and his ealdormen, and all the 
witan of this people, were there assembled. Then was a Yerj great 
suit about the wood-pastures at Sutton, westwards, in Scirholt. The 
bailiffs wished to extend the pasture, and feed out the wood further 
than it was old right. Then said the bishop and the chapter's coun- 
sellors that they did not confess more to them [the bailiffs] than as it 
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•6 buoop [and 8a higen*] ahtan twede San wuda ond Vst nuMtes. 
8a gerjBhce Uulfred arcebiscop ond alle 8a wiotan 8«t te bboop ond 
8a higen mosten mid a8e gecrSan 8«t hit Aua waere aneden on Ae8tfl* 
baldt^ dx'^*i unci him mare to oe sob to ond he 8a lona le biioop be- 
wetldadc* eadwulfe 5j?in ulibirmen Zxi aSoea biforan allum 8»m wio* 
turn cud him mon 5oiie ;^ehL*(ltle ymb xxx nxhta to 9xm bticopstulii 
et wiogoema ceastre in 8a tiid wxs hama tuangerefa to flu8tune ond 
h« rad 8jet he was et ceastre and 8oiie aa8 gesarh ond gesceawad* 
tfua liine his aldormun hdit Eadwull uiid he bine hweSre ne greite. . . 

* And 5a higco. Omjix.-tural fur ^4 lui^'ti, which ^ivrs no mv^nin^. 
wuit admiuisiereil iu ^Echi.*llMl'i'» tiav. — mast fur thrtfe hundred 

m 

»i\-ine; and chi* lil«li<iii jnui tUv c!ia|)tt*r had two-thinl» ut* she u«jutl 
and the ma»t. Thru Arch hi « ho 'i WuIiVimI and all tht* Witau 'kxTceil 
that I he blsh'/p aud the chapter mi^h: declare on uath that it wau *o 
admiuiatvred iu ^Ethelbald** da v. and tliat he claimed no mure. And 
the bishop at oiice pledged the uath to Kadwulf. the ealdonnaii. befora 
all the Witau ; and it was admiuistereil to him after thinj dayt, at 
the bi&hop'd seat at Worcester. At that time. Hama was bailiff at 
Sutton, aud he rode to Wo^ce^ce^. and s-jlv^ aud luoked at the oath, at 
his ealdorman. Eadwulf. commauded him. aud he yet did not greet 
him (the bishop). . . . 

No. 12, Archbishop Wclfred, 825. 

Cod. Dip. MXXXIV. 

Offa granted some land at Denton to Abbot Plegheard. whoeonTCTtd 
it to the church at SeLsey. The church haviug be«u despoiled of this land, 
suit was brought before the Witau for recovery, aud restitution ordered. 



. . . Anno ab iucarnatiune Christi. Dccc.xxr. indictione tertia, 
anno sec undo re;i^:ii Beurnulti re;;i!» M*'rciurum. sy nodus fuit ad Clo* 
besham. prae<»idence archiepi»«*«»iM> Wulfreilu: po»t m«>rtem uero Coe- 
nulti regii Merciorum muhae <li«r<)niiae et iiuiumerabilei difttonancia* 

... In the year of the incuniaiiou of Chri<it ^25. indiction 3, in 
the second vear of th** reiini of nrnrnwul:. kini: of the Mercians, a 
STUod. o\er whiih Archl)i»hop Wul:rf«l prf^iib-l. iva* heM at Clovi^ho. 
After the deaih oi CVn^^uIi. ki^g of the MiTcians. many discords and 
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extollebantur contra unlus cuiusque principaliuiD persouarum, regiiin 
et episcoporum, et pastorum aecclesiarum dei, erga plurima saecularia 
oegotia ; ita ut multum dispoliatae fueranc per loca diuersa aecclesiae 
Christ! in rebus, in terris, in tributo, in omnibus causis. . . . Episco- 
pus Australium-Saxonum Coenredus tuerat spoliatus de aliqua parte 
terrae illius .xxv. aecclesiae quae uocitatur Deanton, quod Plegheard 
abbas dudum tradidit ad sedem episcopalem quae est in Selesegh. cum 
corpore suo, quod ei rex Offa ante condonauerat et conscripserat de 
haereditate aecclesiae Bedingehommes. quam ipse sibi adquisierat in 
baereditatem propriam. Tunc in praeiata synodo iudicatum est ut ille 
episcopus. cum consensu et unanimi consilio episcoporum et abbatum 
seu priucipum. in ius proprium aecclesiae baereditatem sine ullo obsta- 
culo accipiat; sicut et ante prius at Caelchythe iudicatum est inter 
Coenulfum regem et Wehthunum de eiusdem terrae assumptione, 
coram archiepiscopo Aethelheardo, tertio anno Coenulfi regis. Et haec 
acta sunt coram omnl concilio at Clobeshom, cum consensu et licentia 
regis et principum et arcliiepiscoporum, quorum nomina infra anno* 
tantur. . . . 

countless disputes arose among kings, bishops, and priests of the church 
of God concerning secular matters, so that the churches of Christ in 
different places had been despoiled of their property, lands, and trib- 
ute. . . . Ccenred, bishop of the South Saxons, had been despoiled of a 
certain part of that twenty -five hides of church land called Denton, 
which, together with his body. Abbot Plegheard long since conveyed 
to the episcopal see at Selsey, [and] which King Offa had before 
given and booked to him out of the inheritance of the church at Bed* 
dingham, which he had acquired for himself as hereditary property. 
Then, in the aforesaid synod, it was decreed that this bishop, by the 
consent of the bishops and nobles, should receive the inheritance of 
the church, without hindrance, in full ownership as before it had been 
adjudged at Cselchyth between King Cenwulf and Wehthun concern* 
ing the seizure of the same land, before Archbishop ^thelheard, in 
the third year of the reign of King Cenwulf. And these things were 
done in the presence of the whole assembly at Clovesho, with the 
approval and permission of the king and his chief men and the archf 
bishops, whose names are written below. . • • 
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No. 13. Berhtwulf, March 23, 840. 

Cod. Dip. CCXLV. 

BcRHTWULF. kln^ of the Merciaiis, desi>oiIed the church at Woreetter 

of certaiu Unds. Suit was brought by BUhop Heaberht. who presented 
hu chiircers before the Witan. and the laadj were restored. 



. . . Anno autem ab iiii*arn:itioiie eiusilom dei «t domini oo»tri 
Ihes>u Christi .dccc.xl'. Iu>lii-ti«>iic in. C>nti^it autem quo*! Bcrh* 
tuulf rvx Merci>jruia. loilcrai .i ii>»his vi :ra>lMii tiTr.iro uo«tram qu<>l 
recte :ic iure suh prnprio {N^tciMto ac liiKTa iM)«M"*«ioiie cum nrzna 
doua:ioue craiiita ^*t ec coiicc^^a ec tirmaca ad '»f<U-iu •fpiMT'irialcai. \*\ 
est. ad UueO|^»rr:ieii'^fm aeccle:«ian) rrx praei'atus suuihh propriiv humi* 
nibuj coDdonauit. aIcui »e iDimici homines docu«'ruut. hoc e»t. Stolcuu, 
Uai^aiiburua. Cyueburgiiigctun. Taceringctun. Co<le4Uuelle. Tunc p«r* 
rexic ille episoopus Htrab«rht. cum 5ui» tecum seuioribui. in pascha. ad 
TumeworSie et suas libertates et carculas ante uumiuatorum terranuu 
•ecum habeutes et ibi ante re^em eiusijue proceres fuerunt allectm et 
ibi Merciunim optimates deiudi<7aueruut illi, ut male ac iniutte dispo- 
liati e»!*eut in ituo proprio. Tunc illis terra sua reildita est cam pace, 
et !»imul etiam ille epLscopus banc donatiuum re;;**m pre*lonauit itemm 
in Uuele^burnan, hoc est nil. caballos bene electos. et unum anulum in 
xsx. maucu<i» et dlacum fabrefactum in tribus pundis et duas albas 

... In the vear of the incarnation of our Lonl and Master Jesos 
Christ 840. of the iudiction 3, it hap[»ened that Berhtwulf, king of 
the Mercian.*, le^l bj wickefl men. took from us. and gave awaj to hii 
own men. our land. — Stoulton, Washborne. Kingston. Tarrington. 
and Co«lsweIl. — which hail been given, granted, and condrmed. 
rightful! V and lawfuUv. with full power and free possession, to the 
episcopal church at Won^ej^ter. Then Bi»hop Heaberht, with his 
eltler«. at Ka»ter. w«»nt to Tamworth. taking the liberties and charters 
of the afureoid landi : and there, before the king and his nobles. iheT 
were reail. and the Mercian nobles decide<l that thej had been wrong- 
fullv and unjustlv ilespoiletl of their properv. Then their land was 
retunied to them in peace : and the bii^hnp l>e<ide4 presented this gift 
to the kin?, at Wiilo)>urn«>. namnlv : fuur <:hoM*n hunes. a ring worth 
thirtv mancu»e<. a wrought <li!«h of three poun«is' weight, ^'id tw« 
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corDos in ilii. libris, et ille regina dedit duos equos bonos et duos stea- 
pas In twaem pundum, et iinam cuppam deauratam in duobus pundis. 
£t tunc rex cum testimonio has terras firmiter liberauit sibi in aeuum 
coram suis archontis uniuscuiusque necessitatis et sustuliouis. • . . 

silver drinkiug-horus of four pounds ; and he gave to the queen two 
good horses, two stoups of two pounds, and one gilded cup of two 
pounds. And then the king, with witnesses, freed the land for ever 
from every burden, in the presence of his nobles. . . • 



H»0>©<C 



No. 14. -£theluulf, 844. 

Cod. Dip. CCL\^. 

OswuLF, ealdorman of East Kent, devised his property to the church 
after the death of his wife and children. A dispute having arisen con- 
cerning the will, a «leci3ion of the Witan was obtained confirming its 
provisions. Thirty-four years after, ^thelwulf claimed that the land 
devised by Oswulf had been sold to his father ; but the Witan decided 
the suit against him, and gave the oath to the churches. 



. . . Idcirco etenim Osuulf dei gratia dux atque princeps prouin- 
ciae Orientalis Cantiae circa suae propriae hereditatis iura tractare 
studuit. £t hoc coram beatae memoriae Uulfredo archiepiscopo 00- 
ramque abbatis Uuernotho atque Feolgeldo caeterisque fidelissimis et 
religiosissimis Ceolstano, uiz ; Aethelhuno atque Heremodo presbyte- 
ris aecclesiae Christi, necnon saepe coram sociis sois et amicis fidissi- 
mis, qualiter post discessionem suam circa haereditatem suam impos- 
terum agere uoluisse, id est, ut post dies uxoris suae et fill! eios £ar- 
duulfi filiae quoque suae Ealfthrythae, ad aecclesiis dei omnia dare dec 

. . . Therefore Oswulf, by the grace of Grod ealdorman of East 
Kent, desired to execute a testament ; and in the presence of Wul- 
fred, of blessed memory, and Wemoth. and Feolgeld, and other most 
trusted and Christian men, — namely, Ceolstan, iBthelhun, and Here- 
mod, priests. — and of his most faithful friends, he showed what dis- 
position he wislied to be made of his property after his death. He 
commanded that, after the death of his wife and of her son Eardwulf, 
anil his daughter Ealfthryth.all his propeny should be given to God and 
His holy church, under their testimony, as is clearly and plainly showi 
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at tanctli eiiu sibi iu Minpiusniam hereditatem tub eorum testimonm 
dare praecepi:, a «icut ia altera kartula manifeste et lucide oomprob** 
tur. Sed tamtfu po»t obi turn Oiuulli <lucU surrexit escitata a quibuA* 
dam «]uae-»cio et oxKeutio majpio circa hereditatem 0«uuld oontra 
uxoreui eiun Dcoriiciirythae; . . . sed utri^ue partci ad »yoodale ooo« 
cilium aduocari et iuuiiari iulM*baiitur : et cum ad »vuuduffl detteuu* 
Mrut et ullijt.'u:i iiiue»ti:^atioiie uericaiii »euceiKia utrarumque partium 
a «aucio syiimlo. *[\ijlv facta e!»t iu loco pnieclaro uet Aeclea, quaerendo 
esauiluari*:ur. iiiuc:;cuxu est iiiliil iuAiius uec recti ui va»o poiie coot tare* 
quam Mc |»er<>t:ui.'rare haeniliiuCem O.'^uuld »icut ip»e 0»uulf priu» pro* 
prio arbltriu per om:ji.i duuare coram praetlicti^i te?»tibu4 tlvcrenerat : 
atque iu Imc *:ii.im ah i\l\) ^.mciu 9yiii>«lo peqK-iuae penluraredeiudica- 
tum C9t. . . . >c'l . . . ilic auti([uu» ueuciiati^simus aerpeu* . . . |ioetCur* 
ricuJa •{uai.iuruu: .i:i::<jru!u. iil c«c. X. will I. icerum . . . haereditatem 
sauctorum riua ail^raiicre . . . oijutui eit. . . . Quamobrem cougre* 
gau muhitu'liue »piritalium »aeculariumi|ue per»onum iu Doruurmis 
ciuitate, auuo dumiuicae iiicarna(ioiii» DCCC.XLiill. iudict. Aethel* 
uullo regi pre«eii:e ad^ue AeclieUtauo tilio eiua. Ceolnotho quoque 
archimetrup'ilicaiio arcliiepi>cu{>u. uecuou Tacnoth preftbitero electo 
ad epi»ci>palem »e<lem Dorobreui. id v*u ciuitatis Hroti« cum prio- 
cipibus. ducii<u«. ubbatibus. et cuiictis geueralii dignitatis optimati* 
buj». iuter quas etiam ille ueiiei!a(i>»imus au^uis cognomento Aetbel* 
uulf, . . . deueuieU!i, . . . diceui haereilitatem Ostuuld duel* cum auro el 

in the other charter. But after the death of ealdorman Oiwulf. a gresi 

dispute aro»e coxiceraixig the luhericauce of 0>wulf agaioat bit wife. . • • 

But both pariies Tere sucmuiieU to the >yno«l ; a^d wheu they camet 

V aud the claims of each had Iweu care full v eiamiiit-d bv the »ruod cim* 

• 

yoked at Aclea, it wa» found that nothing more ju»t or right could bs 
determined :han to maintain the testament of Oiwulf at he had himself 
first executed it. in t lie presence of the aforesaitl witnetset ; aud this de* 
cree wai to cuntin-iie for ever. Hut that mo«t ileadly terpen t, alter the 
lapte oi thirty- Z'iur y«>ar». made another attack u^mii the inheritance of 
the holv ones of Christ. Wlierefore. in the vear of the incamatioo 
of our Lonl *<44. an asM^mlily t>f spiritual and tem|>oral lonls havinf 
been convened in the rity «>>i D(>\fr. in the presence of King JEthel* 
wulf and his »on ^EtheUtan. an<l thr* uiftrujMilitan Archbishop Ceol* 
noth. and Tatnoth. i'ho»en prit- ?»t ux the f)iiM'i>p.il church of Rochrster, 
with the lopl.i. faMt>nn>*n. aiiU^t*. an^l ail the noMi-s that mi>«t poitOD* 
out reptile. «Etht.'!\vulf by nam**. . . . «.iid that the profwrtr devised 
bj Oswuli had been purchased bjr his father, «£tbelheali« with gold 
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argento patris sui Aethelheah esse comparatum, et per hoc spoliare 
aecclesiam del, ... ad quas haereditas ilia pertinebat, . . . nisns 
est. Tunc ille archiepiscopus Ceolnoth et familia eius, id est aec- 
clesiae Cbristi ilia, per ordiaem repliaiuit qualiter in illo sancto 
sjnodo de illo reconciliatum et deiudicatum est. At ille nolens adqui- 
escere. neque iudicio synodis et probabilium patrum sanctionibus. ne- 
que adsertione et ueredica uoce episcopi uel alicuius personis. tunc etenim 
a sapientibus et prudentibus trutinacum ac diiudicatum est, familiam 
aecclesiae Christi, et familiam aet Folcanstane. familiam quoque at 
Dobrum, necnon et familiam aet Liminge ad quos haereditas ilia per- 
tinebat, iusto iuramenta haereditatem illam sibi ipsis contra haeredita- 
tern Aethelheahes castigare : nam et ita fecerunt. lurauerunt xxx. 
homines de familiis praedictis. xii. presbeteri, caeteri communi gradus ; 
et sic etiam ilia altercatio utrarumque partium perenniter sedari decre- 
tum est. . . . 

and silver, and thereby strove to despoil the church of God. Theu 
Archbishop Ceolnoth and his chapter duly unfolded what had been 
decreed in that holv synod. But. he refusing to submit to the decision 
of the synod, or to the voice of the bishop, or of any person, then 
it was decreed by the Witan that the chapter of Christ's Church, 
and the family at Folkstone, and at Dover, and at Lyminge, to whom 
this inheritance belonged, should by just oath claim that inheritance 
for themselves against the inheritance of ^thelheah , and this they 
did. Then thirty men of the aforesaid families swore, — twelra 
priests, the others common monks ; and so that dispute was decreed 
to be for ever settled. • • • 
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Nu. 15. DUEE iETBELTTULF, 897. 

Col. Dip. CCCXXIII. 

Exxo CcxcLP left certaia pr')p<frtT to the church of TVIachcomb«, 
with the injunction thit no one fhouM conv»*y it awar for a lon'^er t«rm 
UuD one life. A part ^f the inhprit.\^(^• wai foun^l in the |>t>sseMion of 
Wulbf. who held it bv a •^rant from Cvuethrvth to his father for thre« 
lives, whereupon the Witau aJjud^ii tiie j^itt to be Toid: but the land was 
granted to WnlUf to hold iluriii^ his lite, on condition that it should go 
to the church at \V*irct*!itor after his death. 



Ann'o dixniiiicae incarnationi^ .nrcc.xcvn. indictione uero. zt. eo 
anuo oiiiiiijit '(Uitd A*.'ilit.'hiiilt uenerabili^ dux rtfciuuit et inursti* 
gauic haere llLirioi libr')^ Ccnuulti rv'^U, ec iu priuilt-^iis iliiu« .scriptuin 
ixiueuiebat. quo«l nuUus haere4 p<)st eum licentiam ha)>eret haere«litatefai 
Cenuuid '{uae [H^rtintn a«l Wincelcumbe alicui homitium longius donan- 
daxn uel c )a^cr:btf!id.iin luam dies uniu? homiuii: . . . Accidie autem 
tunc inter alias locutioue^, quod Aetheluulf lo<[Uebatur de ilia terra quae 
appellatur Inuptuue. V. maiifiitium. :id Uullafutn ^^ui tunc earn posti- 
delxit. quoniam de haert.*ilicate ip<«in< G'liuulri fuit. Tunc ille dicebftt 
quod Crnethrvth patri "^uo illam terram di«fs trlum hominum donasset, 
et Aeldae i libi po-T^M irium ,1^1 lid:<*i»t : seil A»*thel!v 1 et illi oninef 
adiu<iicahant. quf>d ilia donatio alicer sure non i>«)<4et. ni«i sicuti in 
diebus Cenuuld conscitutum erat. Tunc ille pnuflictus VTullaf red* 



Is the v^ar of the Inrnrnati')ii of our L<ird 807. iodiction 15, it 
happened that the revere<i Duke «£thelwulf read and ezamioed the 
charreri conreving the inheritance of King Cenwulf. and found it 
written in his priviiege* that« after him. no heir should hare the 
power to give or convej the inheritance, which lielong^ to Wiach- 
combe, to anr man for a long^'r term than one liiV. . . . But, then, 
it happene<l that, amon:; other discour^. .«i^(hehrulf vpoke to Wullaf, 
who then pot sensed them. ab<->ut the five hidei of lanil calle«l Upton, 
because they were a part oi the inheritaxtre of Cenwult himself. Then 
Wullaf sail! that Cvnethrvth had given that land to hit father for three 
livifB. aiiil .ElH.i-d had audrd three more. Uut ^Kthelred and ther ell 
ailjudg^f^ that this douaii«ju couM not stand in anv uther war than it 
had been appointed iu the dayi of Cenwulf. Then the efortanid 
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didit Aetheluulfo prUtiaoa Hbellos a Cjaethrytha et Aelflaeda con- 
scrip tos. et Aedelaulfus ei istuiu posiea scribere praecipiebat : ea 
namque dictione, ut hubeat et perfruatur per tempora uitae suae, et 
poscea sine coatradictione reddatur ad sedem episcopalem quae est in 
Uueogernensi ciuitate, antistiti, qualiscumque rector et gubernator 
illiu3 tunc existerit, pro redemptione animae Cenuulfi regis et omnium 
haeredum ipsius. necnon quoque et pro renouatione et reconciliacione 
pads inter illam familiam quae est in Uueogernensi ciuitate et illam 
quae est in Uuincelcumbe. • . . 



Wullaf gave up to -^thelwulf the original charters written by Cyne- 
thryth and -^Ifloed ; and -^thelwulf ordered this charter to be given 
him. granting that he should have and enjoy the land during his lite, 
on the condition that, afterwards, it should go to the Episcopal Church 
at Worcester, to the abbot, or whatever rector, or governor, should 
then exist, for the redemption of the soul of King Cenwulf, and all 
his heirs, and also for the renewal of peace between the families of 
Worcester and Winchcombe. 



No. 16. Werfbith, a^boct 900. 

Cod. Dip. CCCXXVn. 

Suit brought by the Bishop of Worcester before the Mercian Witan to 
recover lands which had been granted out on special conditions, these 
conditions not having been observed. The Witan sustained the claim, 
and thereupon the land was regranted on new conditions. 



In usses dryhtnes naman haelendes Cristes ! Ic Werfer9 bis- 
ceop cySe swa me Alchon bisceop saegde and eac mine gewryta 
wisodon 8aet Mired bisceop gesealde Eanbalde 9aet land aet Soppan- 
byrg mid 9is bebode. and seotfSan Eanbald hit sealde Eastmonde and 

In the name of our Lord Christ the Saviour ! I, Bishop Werfrith, 
make known (as Bishop Alchun told me, and also my charten 
showed) that Bishop Mired granted to Eanbald the land at Sodbnryi 
with this injunction — and, af terwardsi Eanbald gave it ^to Eaitmund -« 
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him bebead ^lired bisceop beboil on Codes ealmihtiges nomaii and oo 
Sane hal:;an Srinesse Saet 9a hwile 9e aeois; man waere on hire 
mae;9e 9e goilcundea hades beon walde and 9aes irjrSe waere Saec 
he Sonne fenge to Sam lande aet Soppanbjrg. gif hit Sonne hwaet 
ellos gcseMe Saet hit naefre on laedu hand ue ir«>nde. Ac hit 
•eoSSan eo4le to S^m bisceopstole to Weogornaceastre for heora eaira 
•aule. Ond he Sa Eai»tmund aer his ende l)ebead on Saes lifgendaa 
GodcA noman Sam men Se to Sam lande fenge Saet he Sone on Sa 
Ucan wiflan tofens:»s Se Mired bi<ce4>p l)*fheafL git he Sonne to San 
ge^lyrsti:; waere S.iet he Saet abrae<?e Saet he wiste hine scjldigne 
beiorin G«>iies heahsetle aet Sam miclan dome. Sa aetter Eastmundet 
forSsiSi! bcreafodo seo mae'^5 tS.ni'i iloan loniL'S ge Sa gastas Sara 
forS;:».*n::e!ira raaiina g»* So tie bi^oc^p and Sa ciricean aet U'eogorna- 
ceastre. and IIeahlK:rht bisceop oti Sutsii myngo«le otisSft Saes landes 
baeii and ^euSSan .\Jchiiu bi>ceop for o:i Sa hwile Se he traes. and 
eac ic ^Vr^:e^^ bi«ceop of; his baed and we ne mihton to nanum 
rihte becumau aor Aei'^elrcd wues Myrcna hlafonl. >a gesamnode he 
Mercna weotan to Saltwic ymbe maenigfealde Searfe ge Codes daelet 
ge worolde daeles. i^a spraec ic on ^a magna mid ?t erfege write and 
wilnade me rihtes. fia bewe«liio<ie me EodnoA me and Aelfred and 



and Bishop Mired enjoined him. in the name of Almighty Cod, and 
that of the Holy Trinity, that while there were any man among their 
kin who desired to be in holr on1er«, and should be worthr of it, that 
he should succeed to the land at Sixlbury ; if it happened oiherwiie, 
chat it should never come into a lavman's hand ; but it should after- 

• 

wards go to the bishop's see at Worcester for all their souls' take. 
And then he. Easimund. before his end. enjoined in the name of tha 
living God the man who shouM take the land, that he should taka 
it in the same wise as bishop Mired commanded. If he, howertr, 
•houid be presumptuous enough to break this [command] that ha 
•houltl know that he wouM be guilty before Cod*s throne at the 
last judgment. Then, after Eastmund*s death, his kinsfolk deprired 
both the souls of the departed men, and the bishop, and the church 
at Worcester, of this same land. And Bishop Heahberht often ad* 
monished them of this, or a«ke«l for the land ; and afterwards Biahop 
Alchun very often while he wa4 [living], and also I, Bishop Werfrith, 
often asked for it. and we couid not obtain any justice till JEthelred 
became lonl of the Mercians. Then he assemble<l the Witan of the 
Mercians at Salt wick about manifold needs both spiritual and 
poraL Then I brought »uit against the kinsfolk with tha 
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Aelfstan 5aet hio oJ^er Sara dydon oS6e hit me ageafon o^iSe on hira 
maesT^^e JSone man fuuden t$e to J^am hade fen^e and to lande and me 
waere sehearsum for Gode and for worolde. ^a EadnoJS (Ne 6aet land 
haeide nebead hit eaire Caere mae2r5e hwaeSer hit aenii; swa geijan 
wolde 6a waes aelc «^aes wordes (>aet him leofre waere ^ilt•t he land 
foreode Sonne he »\aene had underfenge. >a gesohte he Ae(>elred and 
Ae^elriaede and eao Ae^elno5 urne ealra freond and lieo ealle to me 
wilnodon 5aet ic hine laete aet me 5aet land begeotan him to agenre 
aehte sweloum ertewiuardum to svllenne swelce he wolde and ic 3a 
swa dvde ealles swv^ost for hiora bene and he eac me gesealde 
feowertig mancesa. and ic i>a mid mira higna leafe aet Weogorna- 
ceastre him sealde J^aet lond on ece erie and 6a bee and ^aet East- 
mundes erfeijewrit and eac ure ai'en raedengewrit 6aet waere him to 
t5am gerade faet land tolaeten fie mon aelce gere gesylle fiftene 
scilliu;:as claenes fees to Tettanbrrg ('^am bisceope and him eac 6one 
nescritt healde. 

[of Eastmund] and claimed justice for me. Then Eadnoth and 
Alfred and JElfstan pledged themselves to me that they would do 
one of these [two things] ; either they would give up [the land] 
to me. or would find among their kinsmen the man who would ac- 
cept the order [of priesthood] and the laud, and would be obedient 
to me in spiritual and in worldly matters. Then Eadnoth, who had 
the land, otfered it to all their kinsmen [to see] whether any one 
would so acquire it. Then every one said that he would rather forego 
the land than take orders. Then he went to iEthelred and ^thel- 
flsed and also JEthelnoth. friend of us all. and thev all desired me 
to let him acquire the land of me for his own property, to bestow 
on such heirs as he liked ; and I then did so, most of all for their 
prayer, and he also gave me forty mancuses. And I then with the 
leave of my chapter at Worcester gave him the land in inheritance 
for ever, and the charters, and Eastmund's testament, and also oar 
own certificate that the land was relinquished to him, on the condition 
that fifteen shillings of pure money be paid every year to the bishop 
at Tetbury, and he should also make his shrift to him. (?) 



22 
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No. 17. , AFTER 900. 

Cod. Dip. cccxxvm.* 

Tiiid I«tt«r. ^Titteu iipparently to Kiug Edward the Elder, explains » 
diaputed title to tive hititrs uf land at FuDtliiU. In the reijn ot Alfred. 
a ccrtaiu Ilelnut.iii coiniiuttetl a theft. Thereupua .Ethrhu claimed 
]Icliii&t.ura laud at FohtiuU. on grounds uot stated. lU'Iiiistan o>*talne4 
the i{itiTceSAi<>n '^1 th«.' writer with the kiiij? to remove h\i outlawrr. 
^thehu's suit 'A .IS thill trie<I before arhitntors. «iho adjudtr^il the <uith 
to H«'l:u>t.iU. \\iii> .iii>'.irs then tu have pledtffd hiiiiMrIf to convey tbv 
Laid tu the ur::>-r. i:i r-. ii>iil*T.itiijn ot receiving hia js?»»tat.cv in ^vui^ 
the o:ith. Thi* oalh \\:ia aucce^atuily j;iven. and the uhter reveivrd th* 
land .icoiriiin.' to th** pifiee. IK* ti«en atluwetl Hciu«aiau a llle wccu* 
pancy Heini<«t.iu Hi>i>n atterwarU dr.'Ve vd tlie uXcU at F"t.thill. naft 
outlawed, and tile land, o/min^ affam into the writer'^ poaioaiiou. woa 
ezchaut;ed fur utlier laud. ^Ethelin. iu Edward'^ rtij;a, attempted to 
recover Uie laud, but ai-vma to have desisted before triaL 



4- LcOK ic 9e cvffe hii hit wue« vmb 9act loud aet Fuutial a9 d 
hida 3e AeStrlm lll^n ymb !>pycS 5a Heloiatan 9a uudaede |;e*Jydc 8act 
he Ae8erede!i belt ior^tael. 8a oug<'u Ili^a him »peGiu svna un mid 
o9ran ons]>ecei;dau and wolde him o5tli:an 8aet loud 8a sohte h« me 
and bae<l me 8aet ic him waere lore>{Mfca fur8uu ic hi* haczde aer 
onfougen aet biicopes houda aer he 8a uudaede gedyde. 8a ipaec ic Lira 
fore and 8iugade him to Aelire«le ciuge 8a God furgelde hii Mule 8a 
Ivt'cie he 8aet he moste Ixron rvhtea \Tvr8e lur mirr :ur»i<aeoe and rrbt 
race wi8 Ae8t:lm vmb 8aet lunil 8a bet hf hie semaii 8a waei ic Sara 

Bkluved : I make knonu to vou how it was about the land 

m 

at Fonthill. the five hi'ifs that ^flthelm Higa lays claim to. When 
Helmstan commit:i.*<l the crime of ^ti-aliug ^^thered*i belt* Higm 
at once U- ;^aii tu bring charg*'<> a^aln-it him, amung other acctuer»« 
and wautftl to litigate the land from him. Then he loogfat mm 
and prayt'fi me tu Ixr hi> in;en'*-'«^or, because I bad recei%*ed him 
lormtrrlv from the hi>ii')i>'« hand W:<>nr he commit te<1 the crime. 
Then I sp4ike in his b«'hait. auil iutercr<le<l tor him with King Alfred, 
fiho»e soul mav G«j<1 p'wurd ; !»o he ailoaeil him to be law-worthr at 

^ Tlir or;ir'nal -if th:« <.-?'..irrrr ha» iiI«o l>een omtultcd, and a fe« slight 
variations tt'>m Mr. KemUv i text have Lee a adupicd. 
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monuu sum tJe Stier to "jenemmed waeraD and "Wihtbord and Aelfric 
was 5a hraelSen and Bvrhthelm and Wulfhun ?Jes blaca aet Sumor- 
tune and Strica and Ubba and ma monna Sonne ic nu genemnan maege 
tJa reahte heora aegSer his spell 5a 5uhte us eallan 5aet Ilelmstan 
moste nan fort? mid Son bocon and geajmiijean him Saet lond Saet he 

3 7 9 

hit haefde swa AeSelSriS hit Osulfe on aeht geseaMe wiS gemedan feo 
and heo cwaeS to Osulfe Saet heo hit ahte him wel to svll ine tor Son 
hit waes hire morsjen-i^iu Sa heo aest to ASulfe com and Helmstan 
Sis eal on Son aSe beienij and Aeltred ciui; 5a Osulte his hondseteue 
sealde Sa he Saet lond aet AeSelSriSe bohte Saet hit swa stondau 
moste and Eadward his and AeSelnaS his and Deormod hU and aelces 
Sara monna Se mou Sa liabban woMe Sa we hie aet Wearduran nu 
semdau Sa baer mou Sa boc forS and raedde hie Sa stod »eo hondseteu 
eal Saeron Sa Suhte us eallan Se aet Saere some waeran Set Helmstan 
waere aSe Saes Se naer Sa naes AeSelm na lullice ^eSafa aer we 
eodan into cinge and raedan eal hu we hit reahtau and be hwy we hit 
reahtan and AeSelm stod self Saer inne mid and cing stod Swob his 
honda aet Weardoran innan Son bure Sa he Saet gedon haefde Sa 
ascade he AeSelm hwj hit him ryht ne Suhte Saet we him gereaht 
haefdan cwaeS Saet he nan ryhtre geSencan ne meahte Sonne he 

mj intercession and plead against ^thelm about the land. Then he 
[Alfred] ordered an arbitration. I was one of the men who were 
named for the purpose, and Wihtbord and ^Ifric, who then was robe- 
keeper, and Byrhthehn and Wulfhun the black, of Somerton, and 
Strica, and Ubba, and more men than I can now name. Then each of 
them told his tale. Then it was the opinion of all of us that Helm* 
Stan might go forth with the charters and prove his right to the land, 
that he held it as ^thelthrith gave it to Oswulf in full property for 
a fair price ; and she told Oswulf that she was fully entitled to sell 
it to him, because ic was her morning-gift when she first came to 
Athulf. And Helmstan included all this in the oath. And King 
AJfred, when Oswulf bought the land of ^thelthrith. gave his signa- 
ture to Oswulf that [the purchase] might so stand, and Eadward his, 
and JBthelnath his, and Deormod his, and each of the men whom 
they wished to have. While we were now engaged in reconciling 
them at Wardour, the charter was brought forth and read. There 
stood the signatures, all of them, thereon. Then ic was the opinion 
of us all who were at the arbitration, that Helmstan was so much 
nearer to the oath ; but ^tbelm was not fully satisfied before we 
went to the king ; and reported in full how we judged it, as i wh} 
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9one a9 agifan moste gif he meahtc 9a cwaeS ic Saet he wolda 
cuanigan and boed 9one dug Saet he hit anilagade aod he 8a aira djde 
and he gt>laedde 9a to 9ou auiiagao 9one a9 be fullan and baeil 
me 9aet ic him fulcemade and cw:ic9 9;iet him traere leotre 9aet he 
• . . aid*.* i5onne se a9 forbur.<ite o99e hit aef . . . aede 9a cwac9 ic 
9aec ic him wol<ie fvlstan to rvhic and naefre to naiiuu iro on 8a 
gcrada 9t't he h'n me u9e and h** mt* 9aet on we<lde ge«ealde aod we 
ridan 9a to 9i>!i anilai;an ic and WihtU>rd rad mid me and Bvrhthelm 
rad 9ider mid At.*9vlme and we ;;*'hvrdan ealle 9aet he 9oue a8 be 
fulan ag«*at 9:i we cwae<Liu eallti 9aet hit waere geendodu spare 
8a se duni waes geiylleil and leof hwonne bi9 engu spaec geeadedu 
gif mon nv mat-'^ uuir^er nt; miil fiio ne mi<l a9a geendigao 
o99e gii ni«»:» aelLiji.* dom wilo onwerjlan 9e Arltre«l cin^ gi**ette 
htronne haliin* n-e 9onne g**m<^tad and he me 9a hoc 9a aireaf twa 
he me on 9<>n twd^le aer ;i*-«ealil haot'ile sona swa ^e a8 ag:ien 
was and ic him '^ehet 8aet he nm^tu tStn Ionde<9 brucati 9e hwile 9e he 
lifde git lie liine wolde butan bv^niore gelieaULin 9a on ufau 8aet 
ymban o9vr ht^alt g*^ar nat ic hweScr 9e ymb twa 9a forscael he 8a 
anlac'bn 'uan a: F'a:;;i.il ^v hf mi«l t-alle fore torwearS and drat to 
Cjtlid and Ikine mon 9aeraet aparade and his si>eremon ahredde 8a 

we judgf^l it ; and JEthelm himself stood there present with us, 
and the kini; scoo<l. washed his hauils within the chamber at War- 
dour; when he ha«l 'lone thi». he a.*ked ^Ethelm whj our judgment 
seemed to him not right, he said that he could not think anj 
thing more just than that he [Ilelmatan] should give the oath, if he 
could. TLec: said I that he [Ilelm«:an] wishe<! to attempt it. and 
prareil the king to ap{Miint a day for it, and he did so: anil he 
[Iltrlmstauj then took the oath in lull on the fhiy fixed, and asked me 
that I should a»«ist him. and saitl tliat he would rather that he [should 

give me the laud?] than the ojth should break down or 

Then I »aid that I wi>uM hflp him to right, and never to any wrong, 
on c<^udi:ii>u that he grun:t?tl mv his [land], and he gave me that in 
pletige. And we role tlten at th** apjioiuted day. I. and WihtbonI 
n>le with mir. and Hvrhihrliii ro^It: thither with ^Ethelm. and we all 
heani that he ;: ivv the full u.ith. Then we all said that it was a 
tinishM >uit, nince (he [kinj:'<»] di.ci^iiiu was complied with. And. 
briuvtrdi whtrn will anv sui: hv rtidcl. if une mav nrither end with 
morify ijiir with oaili. *tT if «#ii»- will •>v«TtliP»w v\*'i\ judi^nieut which 
King Alfre<l has •l*rt.-;<i*"I ? Wi.'-ii «h.il! we :hrn h:i%e rini»he<l a suit? 
And he then gave me the charter jl^ he hail formerly pledged hiBMlf 
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spor wreclas 9a he fleah 9a toiypte hine an hreber ofer Hixet nebb 9a 
he actsacan wolde 9a saede him mon 9aet to tacne 9a swaf Eanulf 
Penearding on waes gerefa 9a genom eal 9aet yrfe Iiim on 9aet he 
ahte to Tvssebvric 9a ascade ic hine hwv he swa dvde 9a cwae9 lie 
9aet he waere 9eof and mon gerehte 9aet yrfe cinge for9«)n he waes 
cinges mon and Ordlaf feng to his londe for9on hit waes his laen 9aet 
he on saet lie ne meahte na his forwyrcan and tu hine hete 9a riyman 
9a ffesahte he 9ines faeder lie and brohte insigle to me and ic waes 
aet Cippanhomme mitte 9a ageaf ic 9aet insigle 9e and 9u him 
forgeafe his eard and 9a are 9e he get on gebogen haeiS and ic feng 
to minan londe and sealde hit 9on biscope 9a on 9ine gewitnesse and 
9inra weotena 9a tif hida wi9 9on londe aet Lidireard wi9 tif hidan 
and biscop and eal hiwan forgeafan me 9a feower and an waes teo9ing 
lond 9onne leof is me micel neod5earf 9aet hit mote stondan swa hit 
nu jredon is and jjefvrn waes gif hit elleshwaet bi9 9onne sccal ic and 
wylle beon gehealden on 9on 9e 9e to aelmessan ryht 9inc9. 

to do, so soon as the oath was given ; and I promised him that he 
might enjoy the land so long as he lived, if he would keep himself 
without reproach. Thereupon, after this, about a year and a half, 
or I know not whether two years after, he stole the untended oxen at 
Fonthill, by which he was altogether ruined, and drove to Cytlid, and 
there one surprised him, and his spereman followed up the fugitive's 
tracks. When he fled, then a bramble cut him over the face. \VTien 
he wished to deny, then one said to him that as a proof. Eanulf 
Penearding then came upon him, who was sheriff, and seized all the 
property that he [Helmstan] owned at Tisbury. I asked him why 
he did so ; he said that he [Helmstan] was a thief, and his property 
was adjudged to the king, because he was a king's man. And 
Ordlaf took possession of his land because it was his grant that 
he occupied, [and] he [Helmstan] could not forfeit his [Ordlaf s 
land to the king]. And thou, then, didst give order to proclaim 
him outlaw. Then he sought thy father's body, and brought a seal 
to me, and I was at Chippenham with thee. Thereupon I gave the 
seal to thee, and thou didst remit to him his citizenship and the prop- 
erty which he yet occupies. And I took possession of my land, and 
gave it to the bishop, with thy witness and that of thy Witan, the five 
hides for the land at Liddiard, in exchange for five hides ; the bishop 
and all the family gave me four, and one was tithing land. Theni 
beloved, it is very necessary for me that it may stand as it is now ar- 
ranged, and long has been. But if it shall be otherwise, then I shall 
and will be holden to whatever in thy bounty seems right to thee. 
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In dorso -{- and AeSelm Higa eode of 8am geflite 8a dng waet 
aet WorgemvDster on Ordlafes gefritnesse and on Osfer8et and 
on Oddan and on Wihtbordes and on Aelfstanes 8rs bleriao and on 
Ae5elno5es. 

IndorteiL -f" ^^*^ JElthelm Higa desisce<l from the toit when 
Che king was at Warminster, with witness of Ordlaf and Osferth and 
0«ida and Wihtbord and ^Eliscan the blear, and J^thelnoth. 



No. IS. 



Ead<;ifi\ 1*^)1. 
C)J. Dip CCCCXriX., MCCXXXVII. 



Sn'.rLM iiIc<1;,'>m1 I:mil to Guda fur thirty pouiiiU. FIc having died in 
war. his iLiiii^litcr. E.i<L'llu. averriMl that h«* had. jiHt before hii death, re- 
deemed the laml. anil f>i*'iue:ith*-d it to hrr. Goda denied the redemption, 
and refuse'l to «<:irp.*:i>U'r the land. E;ultnfu sued G<>ia. and the Witan 
gave her the o.ith to prow tiie reileinptioii. G«i«la ^till refused to furreo* 
der till the king. Edward the Elder, threatened him with confiacation. 
when, as is avvrred. he did surrender. Still he d: i not escape a Judg* 
ment for some offence not stated, which put hii life and property in the 
queen's hands. In E Iwy'^ reign, the sons of Goda again took poaaettioii 
of the land: but. in Edgar's rei;^. a new suit restored it to 
who gave it to Christ's Church. 



Anno dominicae iiicarnatiouis 
DCCCCLXI.. ego Eadgiva regi- 
na et mater Eadmundi et Eadre«ii 
regum. pro salute animae meae. 
ooncedo aecclesiae Christi in Do- 
robernia monachis ibidem deo ser- 
rientibus has terras. Meapehum. 
Culingei* L«*anliam, Peccham. 
FemlogH. Munccctun. Ealdintun, 
liberx« ah omni «aeculari gravitate 



Eadgifc ct8 Sam aroebi** 
cope and Cristet crroean hjr* 
rede hu hire hind com at Colin* 
gon ; 8.iet is 8aet hire laefde hire 
faeder land and hoc twa be mid 
rihte beget, and him his jldna 
lefdon. Hit gelamp 8aet hire 



EADffirr make4 known to the archbishop and the oommonilj of 
Christ's church how her lanii at Cof>ling came [to her] : that it. that 
her father left her land and charter as he rightfullr got, aod hia 
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ezceptis tribus, pontis et arcis con- 
structione, eipeditione. Qualiter 
autem istae terrae michi venerunt, 
operaepraetiumduxi intimare om- 
nibus, scilicet Oiloni archisacerdoti 
tociusque Bricanniae primati, et 
familiae Chris ti. id est monachis in 
Dorobernia civitate. Contigit ali- 
quando patrem meum Sigelmum 
habere oecessicatem .xxx. libra- 
rum quas a quodam principe nomi- 
ne Goda mutuo accepit. et pro va- 
dimonio eidem dedit terram quae 
nominatur Culinges, qui tenuit 
eam septem annis. Septimo itaque 
anno expeditio praeparabatur per 
omnem Cantiam. cum qua Sigel- 
mum patrem meum ire oportuit ; 
cum vero se pararet venerunt illi 
in mente .xxx. librae quas Godae 
debebat. quas statim ei reddere 
fecit. Et quia nee filium nee fi- 
liam nisi me habuit, haeredem me 
fecit illius terrae et omnium terra- 
rum suarum et libros michi dedit. 
Forte tunc evenit patrem meum 
in bello cecidisse ; postquam au- 
tem idem Groda audivit defnnc- 



faeder aborgude xxx panda aet 
Godan, and betaeht him tSaet land 
tSues feos to anwedde, and he hit 
haefde vii winter. Da gelamp 
emb 9a tid 9aet man beonn ealle 
Cant ware to wigge to Holme. 
Da nolde Sighelm hire faeder 
to v^is'^e faran mid nanes mannes 
scette una^'ifnum. and a^ef 9a 
Go<lau xxx punda. and becwae5 
Eadgife his dehter land and boc 
sealde. Da he on wigge afeallen 
waes, 9a aetsoc Goda 9aes feos 
aegiftes and 9aes landes wjmde 
o9 9aes on syxtan geare. Da 
spraec hit faestlice Bvrhsige Dy- 
rincg swa lange o9 9a witan Se 
9a waeron gerehton Eadgife 9aet 
heo sceolde hire faeder hand ge- 



parents left them to him. It happened that her father borrowed thirty 
pounds of G<Kla. and assigned him the land in pledge for the monej, 
and he held it seven years. Then it happened about that time that 
all Kentishmen were summoned to Holme on military service : so 
Sighelm. her father, was unwilling to go to the war with any man*s 
money unpaid, and gave thirty pounds to Groda. and bequeathed his 
land to Eadgifu, his daughter, and gave her the charter. When he had 
fallen in war, then Groda denied the return of the monev. and refused to 
give up the land till some time in the sixth year. Then [her kinsman] 
Byrhsige Dyrincg firmly pressed her claim, until the Witan, who then 
were, adjudged to Eadgifu that she should cleanse her father's hand Vy 
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turn m bello esse, negarit sibi xxz 
libras penolutas fuisse, terramque 
qunxn pro vadimonio a pat re meo 
accepit <letinuit fere per sex an- 
DOS. Sexto rero anno quidatn 
propinquus meus nomine Bvrh- 
•ij^ Dyringcoepit instanteraperte 
oonqueri apud optimates et priu* 
cipes el sapiente* ri*;^ni «le injuria 
propinquae »uae a Godone facta. 
Optimatt^s aiitt- m ct ^^apienttf^ pro 
juiticia invent* runt, ft justi> judi- 
cio decri'Vf^run: quipl v\:'> qMue 
tilia ft ha»-rr'» i-mi"* sum. p:irr»*m 
meum pur J IF'.- 'l*-ii»-n-m. vi«ii-lii'i-i 
sacrameii:M.\xx.!:hrarum.ca>ilctu- 
que .XXX. libni^ patrem mtrum pur- 
tolvisse; quo<l. teste toto rezno. 
apud Ajele*:ori per»*;:i : sed non 
tunc quidem potui terram rncam 
habere, quoadus^pie atniri mi^l re- 
gem F luuar':um:i<li*.*nna.t;i iiiiiiu 
pro oaiU-m t^rra r»-quiii«.*nint. <^ui 
videlicet rex fiiiem Ouiioni. lUprr 
omnem bonorum quern de re^^e 
tenuit. pr.iinllirtam i»'rram i:i;fr- 
dixit. sicque cerram iliniUit. Non 
multo autem pit tempore cunti- 



daensian be svrm midui feo, and 
heo 9aes a9 laedde on ealre Seoda 
gewitnes«e to Aeglesforda, and 
9aer geclavnsude hire faeder Saes 
agiftes be xxz panda aSe. Da 
jTTt heo ne moste landes brucan 
aer hire frrnd fundon aet Ead* 

m 

wanle crno^e 9aet he him 9aet 
land fonxrail jtra he arni;^t 
hnican tvoMi*. an»l h»* hi: ura 
altft. Da gelamp on frnte SaeC 
se crnincg Godan oncuSe sira 
8WT9e sn'a him man aetrehte bee 
and land ealle 8a He he ahte. and 

se cvnincg hine 8a and ealle hil 

are mid bocum and laudum for* 
geaf Eaflgife to ateonne swa *w% 
heo trolde. Da c^vaeS heo 8aet 
hoi> ne dor<te for go<le him 



[an oath oC .i« much value ^namely, thirty poun'lsj. And she took oath 
to this vfffrt at AyIe«for'l. on ;h*f tritne«s of ali the people, and tbera 
c!ean*ed h»^r fath»*r in .•^♦•jfurd :•> tliv return of the monev. tvith an oath 
of thirty pounil*. Evt?n thfvi <«ht* ^as not allowed to enjoy the land 
until her frifniK ohtairiH.l .if Kin.' E ItvLinl thai he forbade him [GodaJ 
the laniL if he wi«he<i to ciij-iy any [that he held from the king] : and hm 
to let it ;^->. Tlien it happ''n«-«i. in i^jurse of time, that the king 
brought 40 ^erioll•t <:h.ir;:>'4 iifiin^t G«>la. that h** wa« ailjudged to loM 
charters and lau'l. all th:i: he held [from the king, anil his life to h% 
in the kiuj^'s handi\ TIf ki:i^ (h*rn gn^e hiui and all his pr\j|»ertj9 
charters, and lanU to Ead^ifu. to dispose of as she iroold. 
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git eundem Godonem coram rege 
ita inculpari, quod per judici- 
um judicatus sit perdere omnia 
quae de rege tenuit, vitamque ejus 
esse in judicio regis. Rex autem 
dedic eundem michi et omuia sua 
cum libris omnium terrarum sua- 
rum uc de eo facerem secundum 
(juod promeruit. Ego autem pro 
timore dei non ausa fui reddere ei 
secundum quod contra me prome* 
ruit, sed reddidi ei omnes terras 
suas excepta terra duorum aratro- 
rum apud Osterland; libros au- 
tem terrarum non reddidi ei. pro- 
bare enim volui quam fidem de 
beneficio contra tot injurias michi 
ab eo illatas tenere vellet. De- 
functo autem domino meo rege 
Edwardo, ^thelstanus filius sus- 
cepit regnum, quern videlicet re- 
gem requisivit idem Grodo at pro 
eo me rogaret quatinus ei redde- 
rem libros terrarum suarum. Ego 
autem libenter, devicta amore vi- 
delicet regis ^thelstani, ei omnes 
libros terrarum suarum reddidi, 
excepto libro de Osterlande. quern 



leanian swa he hire to geeamud 
haefde, and agef him ealle his 
land butan twam sulungum aet 

Osterlande, and nolde 9a bee agi- 
fan aer heo wyste hu getriwlice 
he hi aet landum healdan wolde* 
Da gewat Eadward cyncg and 
fencg Ae9elstan to rice. Da Go- 
dan sael 9uhte, 9a gesohte he 9one 
kvnincg AeSelstan and baed 9aet 
he him geSingude wi9 Eadgife 
his boca edgift, and se cjncg 9a 
swa djde and heo him ealle agef 
butan Osterlandes bee, and he 9a 
boo nnnendre handa hire tolet, 
and 9ara o9erra mid ea9mettain 
ge9ancude ; and oferran 9aet 
twelfa sum hire a9 sealde for ge« 
borenne and nngeborenne 9aet 



said she that she durst not, for [fear of] Grod, make such a return to him 
as he had merited from her, and gave up to him all his lands except tiro 
hides at Osterland, but would not give up the charters before she 
knew how truly he would hold them in regard to the lands. Then 
King Edward died, and iBthelstan took the throne. When it seemed 
to Goda seasonable, he went to King iBthelstan, and prayed him to 
intercede with Eadgifn for the return of his charters ; and the king 
then did so, and she returned him all except the charter of Osterland ; 
and he relinquished the charter voluntarily to her, and thanked her with 
humility for the others. Ajid, further, he, with eleven others, gave an 
oach to her, for bom and unborn, that the matter in dispute was fof 
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•dlicet humlliter bona rolantate 
dimitit. Insuper pro se et oinni* 
but parentibus suit, nacit et non* 
dum Datii, ounquaxn quaerimo- 
niam facturos de prae<licta terra, 
tecum acceptis undeciin ooin|)ari- 
but iuis. michi sacramentum fecit. 
Hoc autem factum est in loco qui 
Dominatur Hamme juxta Laewet. 
Ego autem Eadgiva habui terram 
cum libro de Odtcrlaiide diebus 
duorum regum ^thelstaui et 
Eadmuo'ii nliorum meorum ; Ea* 
dre<lo «]tio<jue rege Alio meo de- 
functo, dt><poliata sum omnibus 
terris meis et rebus. Duo quo- 
que filii jam saepenominati Goilo- 
nis. Leofstanufl et Leofricus, ab- 
stulerunt micbi duas snperius nom- 
inatas terras Culinges et Oster- 
lande. Teneruntque ad puerum 
Eadwium. qui tunc noviter leva- 
tut est in regom, et dixerunt se 
majorem justiciam in illis terris 
habere quam ego. Remansi ergo 
illis terris et omnibus aliis privata 
Qsoue ad tempora Eadirari resis* 
Qui cum audisset me iu dehones- 



9ii aefre getett tpnee wiert, and 
Sii fraes gedon on AeSelUanes 
kynio^t gewitnette and hit wj. 
temi aet Hamme triS Laewe, and 



Eadgifu haefde land mid bocum 



Sara ttregra crninga dagat hii 
suua. Da Eadred geendude and 
man Eadgife berrpte aelcere are, 
9a naman Godan twegeo tons. 
Leofstan and Leofric.on Eadgife 
Sas twa foresprecenan land aet 
Culingon and aet Otterland, and 
saedon 8am dlde Eadwige 8e 8a 
gecoren iraet 8aet hj rihtnr hiora 
waeron Sonne hire ; 9aet 8a iws 
waes o8 Eadgar attitude, and ha 
and his wytan gerehton 8aet hj 
manfull reaflac gedon haefden, 
and hi hire hire are gerehton 



erer settled ; and this was done in the witness of King J£thcltUB 
and his Witan. at Hamme* near Lewes. And Eadgifh held the land, 
with the charters, during the davs of the two king«. ber torn 
[iEthelstan and Eadmund]. Then Eadred die«l. and Eadgifa waa 
deprived of all her property ; and two sons of Goda (LeoCttnn and 
Leofric) took from Eadgifu the two before-mentioned landt at Coo- 
ling and Osterland, and saifl to the child Edwy. who wat then chosen 
kins, that thev were more rizhtiv theirs than hers. Thb then rt* 
mained so, till Edgar obtained power ; and he and hit Witaa 
adju'lg***! that th«*y hail l>e*»n guilty of wicke«l spoliation, and they 
adjudged and restored to her her property. Then, bj the kfaty'i 
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tatam et despoliatam, oongrega- 
tU principibas et sapientibus An- 
gliae, intellexit enim me cam 
magna injusticia rebus et terris 
meis despoliacam, idem rex Ead- 
gams restituit mihi terras meas 
et omnia mea. Ego autem li- 
centia et consensu illius testimo- 
nioque omnium episcoporum et 
optimatum suorum, omnes terras 
meas et libros terramm propria 
manu mea posui super altare 
Christi quae sita est in Dorober- 
nia. . . • 



and agefon. Da nam Eadgifu be 
9aes cjnincges leafe and gewit- 
nesse. and ealra his bisceopa 9a 
bee and land betaehte into Cris- 
tescjrcean mid hire agenum han- 
dum up on Sone altare lede 9aQ 
hyrede on ecnesse to are. • • . 



leave and witness, and that of all his bishops [and chief men], Ead- 
gira took the charters, and made a gift of the land to Christ's Church, 
[and] with her own hands laid them upon the altar, as the property 
of the community for ever. . . . 



No. 19. 



Eadoar, 966. 

Cod. Dip. MCCLVin. 



Forfeiture of Bromley and Fawkham. by the widow of JBlfric, to 
the king, for the theft of the charter of Snodland. The Bishop of Roch- 
ester bought them of the king, and allowed the widow a life-oocupancy. 
She thereupon assumed property in them, and was supported by the shire 
gemot. 

-f- Dus waeron 9a land aet Bromleage and aet Fealcnaham 9am 
cinge Eadgare gereht on Lundenbyrig. ]>urh Snodinglandes landbec, 
9a 9a preostas forstaelon 9am biscope on Hrofesceastre, and gesealdan 
heo Aelfrice Aescwynne sunn wi9 feo deamnnga. And heo Aescwyn 

Thus were the lands at Bromley and at Fawkham assigned 
to King Eadgar, at London, through the charters of Snodland. which 
the priests stole from the Bishop of Rochester, and sold to iElfric, 
the son of ^scwyn, secretly, for money. And JEscwyn, JElfric's 
mother, formerly gave them to the church. When the bishop had 



848 8£LECT GASES VX 

Aelfrioei modor sealde heo aer Siderin ; 8m geacwda m biacop Sad 
9a bee forstoleoe waeron, baed 9ara boca 9a geomliee. Under Sam 
8a gewatt Aelfric. and he baed 8a late fty89ao o8 man gerehte on 
cinges feDingmanna gemote 8aere stowe and 8am biscope 8a fontole- 
nan becc Siiodiglandes and bote aet 8aere |>vf8e : 8aet waes on Lun* 
ilene, 8aer waes se cing Eadgar, and se arcebiscop Dunstao. and 
Aethelwold biscop. and Aelfstan biscop, and o8er Aelfstan. and AeU 
tere ealilonnan, and tela crnges witeniu And man agavt 8a into 
Saere stow e 8am biscope 8a becc : 8a stod Sara wvdtrrau are on Saet 
cinges haiida; 8a wolde TTulfstau se gereta nimau 8a are to Saet 
cinges IluhIu, Uromloali and Feuk'niiham ; 8a gesohte »«o irvdevre Sa 
bulj^au stijwt; jLivl 5;ine bi»cop. ami agavl 8;im ciuge Bromleas**! boc 
ai;d F«':i!>*-i;iii:i:n«L'S : ,iud -^e by^o-.^p ;;*?l»hte 8a becc and 8a Und aec 
8.im cin;:** on G«>lcshvl!o, mid ditcgan manoe«an g')Mc« and biuidte- 
ouii|^iin :iii<l ])ri:tc<^:im pnndum. )*urh tt>re«pravce and oo-^tnunge into 
sanote Ait'Ir*:! : sitTSan 5a lefdv se bi»>;op 8aiv trrdewan Sara !ande 
brvces. Under Sam Sa gewatt se cing : ongan Sa ^ySSau RjThirie 
Sare wydewau maeg. and heo to Sam gene<lde Set hr brucan Sara 
landa on n>at?ace ; ge^ohtan 8a Sane ealdonnan Eadwine and Saet folc. 



learned that the charters were stolen, he earnestlv askc'l for the char- 
ters. Meanwhile .Hlfric <iied, and he [the bi»hop] after this sued 
his widow until thny adjudged the ^tulen charters of Sumlland to th% 
church and the 1)i.>bop. at a gemot ut the king's oificers. and the in- 
demnity for the (heft. This was in London, where was King Eadgar 
and Archbishop Dun^tan and Bi<hop ^Ethelwold and Bishop ^If- 
Stan, and the oth^-r .EIf?:an. and Al^lf nr.an «E!>re. acil munr of tho 
king's Witan. And the charters were then deposite<l in the charch« 
[in char^<* oi] the bishop. Then the widow's property st<>o<l in the 
king'^ har.ds. Hrrve Wulfsran wan:e«l to take the property into tho 
kiitg*« hands. — Bromley and Fawkham : but the widow came to 
the hoiy chunh and the bishop, and gave up to the king the charter 
of Brumk-y an>l of Fawkham. Ami the bishop bought the cbarten 
ami the land of the king at Go*lahilI. for fifty mancu»«s of gold, and 
a huudfi'd anil thirty pounds, by intercession and urgency, for Saint 
Andrew's. Then. at\erwards. the bi'^hop allowed the widow the •&• 
juyment of thes** estates. Meanwhile the king died: then, after- 
wanU. )»e;:au Bvrhtric. the wiiIow'a kinsman, and constrained bar 
that thvy should o<*cupy the Iannis hy force. Tlien they sought tbo 
ealdorman, Eadwine, and the people, who were God's adTonaffiili 
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8e If aes Codes anspreca, and geneddan 9ane biscop be ealre bis are 
agiftes 9ara boca; ne moste he beon 9ara 9reora Danes wjrtSe 9e 
be ealluin leodscipe geseald waes on wedde, tale, ne teames, ne ah* 
nunga. 

and forced the bishop, by [penalty of] all his possessions, to the return 
of the charters ; nor was he allowed to make use of anv one of those 
three [modes of proof] which was granted by every people on [giv- 
ing] pledge, neither tale, nor team, nor ownership. 



■^>^c 



No. 20. -ZEthelwold, 963-975. 

Cod. Dip. DXCI. 

This charter witnesses an exchange of lands. In tracing the title of 
one of the parcels of land, the following case of murder by witchcraft is 
set forth. 



. . . And 9aet land aet AegeleswyrSe headde an wyduwe and hire 
sunu aer forwyrt, forSan tJe hi drifon [i]serne stacan on Aelsie Wulf- 
stanes faeder, and Saet werS aereafe and man teh Saec morS forS of 
hire inclifan. Da nam man 9aet wif and aSrencte hie aet Lundene- 
brygce, and hire sune aetberst and werS utlah, and Saet land eode 
9am kynge to handa, and se kyng hit forgeaf Sa Aelisie, and Wulf- 
stan Uccea his sunu hit sealde eft Ae9elwolde bisceope. . . . 

. . . AxD a widow and her son had formerly forfeited the land at 
Aylesworth, because they drove iron pins into [an image of ] .£lsie, 
Wulfstan's father, and this was law-breaking; and the [image on 
which they had practised] murder was taken out of her closet. They 
took the woman, and drowned her at Londonbridge ; and her son es- 
caped and became an outlaw, and the land went into the king's hands ; 
and the king then granted it to ^Ifsie ; and Wulfstan Uccea, his son, 
gave it afterwards to Bishop ^thelwold. • • . 
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No. 21. 



^THELRED, 965-993. 



Hickes. Diss. Epist. 59. Cod. Dip. MCCLXXXVIII. 

£Lrzn bequeatheil Wouliibaui to the Church of Saint Andrew, in Rocb* 
ett«r. leann^ Cray to his nephew's widow a* her morning-gift. She mar- 
ried Leofsun. and they entered by force upon Wouldhain. as hen through 
her tirst husband. Tiie bi»bop recovered the laud by suit in the shire 
gemot. 



Ri:x Ae:hen>*'rhtws primum 
hertT'liiaverat de ^'ui'Liiiam aj-u!*- 
tulutxi S. AtidrtMin •*! e«''":-*laru su- 
am in Hroie«v-»tra arivrr.o jure, et 
cummiait illml mauerium Eardul- 
fo tfpiscu{>o IIroleu»i ad c u» iodic u- 
duzn. et ejus succe3»oribus. I;^i- 
tur in mauibus succes-oruiu ab!a- 
tum est itenitn apostolo. rt ecrlr- 
siae »uae iu n;auibu^ re^'im. ::.i 
quod plures re:;^» unu» pu«t ahe- 
rum babueruut illud i>o*:ea u«'[Ue 
ad tempu» regis £admu:.<Ii. Tunc 
quidam probus homo nMmiti*? Arlf- 
stanui HeahaULiiic emii illud a 
rcge E.i'ImuLido. e: d»-i;: ill; pro 
eo ceutum duodrcim maucan auri 
«t zxz libras deiiariorum. Hujus 
pecuuiae maiorem parc^m dedit 
postea ipsi regi AeliV;ru« tiiius ip- 
sius Aeiutatii. P<;»tea mortuo 
rege Eaiimundo. Kadredu^ rvx h*f 



-^ Di's waerou 9a seox sulung 
aet Wulilaham sancce Andrea ge* 
seald into Hroiesceastre. Aetbel* 
bryht dnc hit gebooode Sam apot* 
tule on ece rrfe and becaehta hit 
9am biscope Eardulfe to bewi- 
tenne and his aeftergaenoui ; 8* 
betweonan 9am wearS hit ote, 
and haeidou hi: crnegas o8 Ead* 
mund cine ; 9a gebohte hit Aelf* 
Stan Heahstaniuc act 8aem cinoa 



mid hundtwelftigan man 



gobies and |>rittigan pundan, and 



Thl's were the kix hviitrs at WuuMh^im given to Saint Andrew al 
Ruciiester. K:::g «E:l.t-lbert -ieeiied it by charter to the apottJe in 
p*T{>eCulty and delivered :i lo Bishiip Eardulf and his successors to ad« 
minister. Then amoni; '.hnn ii was ai:eiiated. ;ind the kings had it 
down :o king Kadznund. Tli*-:! .E!:^tan II*-ab«taiiii.r }Miu:;hc it oi th« 
kins: for a hundred and twei.ty :i;ancu»e9 (»t i;^*>\*\ aiid thirty pounds. ami 
his sou «£lfch gave him almost all this. After King Edmundi Kiog 
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reditavit inde predictum Aelfsta- 
Dum in aetemam hereditatem. 
Itaque post mortem hajus Aelf- 
stani, praefatus Aelfegus, qui regi 
Eadmundo dederat majorem par- 
tem pecuniae pro patre suo prop- 
ter Wuldeham, successit huic Aelf- 
stano in hereditatem. Qui statim 
couclusit et omnino confirmanc 
totum quod pater suus in vita sua 
fecerat. liic autem fratri suo 
Aelfrico et terras atque pecuuias 
patris sui ita pleue subtraxit quod 
ipse Aelfricus nichil omnino inde 
poterat habere nisi servitio illud 
ab eo promeruisset, quemadmo- 
dum quilibet extraneus. Tamen 
praecogitatus tandem Aelfegus 
propter consangiiinitatis fratemi- 
tatem concessit illi Earhetham et 
Craeiam et Aeioesfordam et "Wul- 
deham in diebus vitae suae tantum, 
in praestito solummodo. Itaque 
mortuo Aelfrico, Aelfegus statim 
accepit omnia praestita sua quae 
fratri suo viventi praestiterat. 
Aelfricus autem babuit filium 
nomine Eadricum. Aelfegus vero 
non habuit. Et ideo Aelfegus 
concessit illi Eadrico Earhetham 
et Craeiam et Wuldeham, et re* 



9aet him sealde maest eal Aelfeh 
hissunu: aef ter Eadmunde dncge 
9a gebocode hit Eadred cine Aelf • 
stane on ece jrfe : Sa aef ter Aelf* 
stanes daege waes Aelfeh his sunu 
his jrfeweard, and Saet he leac 



00 halre tunoron. and of teah Aelf- 



rice his breSer landes and aehta 



butan he hwaet aet him geear- 
node; 9a for 9aere bro9orsibbe 
geuSe he him EarhiSes and Crae« 
gan and Aenesfordes and Wulda- 
hames his daeg ; 9a oferbad Ael« 
feh 9aene bro9or and feng to his 
laene; 9a haefde Aelfric sono 
Eadric hatte, and Aelfeh nanne : 
9a geu9e Aelfeh 9am Eadrice 
Earhi9es and Craegan and Wul- 



Eadred deeded it to JBlfstan in perpetuity. Then, after JBlfstan's 
dav, ^Ifeh, hia son, was his heir ; and [all] this he established in due 
form and deprived his brother JBlfric of land and property, unless he 
earned it of him by service. Then, because of his brotherlove, he grant- 
ed him Erith, and Crav, and ^nesford. and Wouldham for life. ^Ifeh 
then outlived his brother, and resumed possession of his granL 
^Ifric had a son called Eadric, and JElfeh had none; so .£lfeh 
granted Eadric Erith, and Cray, and Wooldham, and held .£nesfi)rd 
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tinuit in manu sua Aeineiford. 
Mortuui est autcm ipse Eadricos 
absque commendacione vel distri- 
buiione rerum suarum : tunc ite- 
rum AelfciTis acccpit praestita Aua 
omnia. Habebut etiam ips^e £ad- 
ricus uxorem et non lilieros. Hac 
de cau?a concessit Aelte^is illi 
viduae donum diuis «uae tautum 
quod t?i de«lerat Eadrious. quando 
eam primum aco-pii uxorvm. iu 
Craeia. £l tunc reman <ii Litel- 
bruc tr: ^VuIliclum iu pratrsiiio 
ftuo. P>>«tca quando v'l visum ac 
plaoitum :ul:.accL'pii iirmaui »uam 
iu ^Vui'iL-liuinf. cc in allid vulciiat 
similiter laccre, sod iterum iutir- 
matu!i est, ec quia intirmatus est 
Taliltr. ml? it illico ad archie ni>co- 
pum Dunstauum ut veniret ad 
eum. Qui absque mora venit 
ad eum ct locuius e^c illi in loco 
illu qui vooiitur Seel fa. Ibi coram 
archiepisojpo fecit Aelfe^us com* 
mendatlun«:m sive di9Cributii)nem 
omuium rerum suarum, et con»ci- 
tuii unam partem eccleaiae Christi 
Can:uar:a«;. et alteram partem ec- 
deaiae S. Audreae, et tertiam 
partem uxori auae. Postea fuit 
quidam Leofiunu, qui uz«>r«rm 



dAhamet And haefde himijlf 
Aenetford ; Sa gewat Eadric aar 
Aelfeh cwideleai, and Aelfeh feng 
to his laene ; 9a haefde Eadrie 
lafe and nan beam : 9a genSe 
Aelfeh hire hire morgengife tec 
Craegan. and stod EarhiS and 
WuMaham anii Lvtlaubroc on his 
lavoe ; 9a him eft g«?9ubce. 8a 
nam he his feorme on Wuldaham, 
and ou 9am o9ran wolde, ac hine 
gejHade ; and he 9a seude to Sam 
arcebiscope Dtinstane. and he com 
to Scvlfe to him and he cwaeS his 
ciride beforan him, and he saette 
aecne cwide to Cri«tei cvrican and 



o9eme to Sancte Andrea and Sane 



(triddan sealde his laie. Da braee 



himself. Then Eadric di**d, intestate, before £lfeh, and .£lfeh 
resumed poises^ion of his grant. Eadric had a widow and no child; 
then .ElxVh ;;rante4i ber hermornin^-ipft at Craj; and Erith, and Woold* 
ham. and Liitiebrook stood at his disposal. When it seemed good to 
him. he ti>4>k bis [rii^hti of] farm at Wouldham. and intended to do so 
in the other places. But he becaint* ill ; and he tht»n sent to Arch* 
bi»h<>|i Dunsran. and he came to ^cylf to him. and he declared his 
testament before him. ami he deposited one [copy of hisj testame&t ia 
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Eadrici nepotis Aelfegi relictam 
accepit sibi in uxorem, et per ip- 
sam mulierem incepit frangere 
constitutlones Aelfegi, quas fece* 
rat coram archiepiscopo, et vitu- 
perare archiepiscopum, et testimo- 
nium ejus irritum facere. Tandem 
multa stimulatus cupidine cum 
ilia muliere sua, quasi quadam 
securitate illius uxoris suae induc- 
tus intravit in terras illas absque 
concilio et judicio sapientum viro- 
rum. Quod ubi archiepiscopus 
audivit, sine omni mora induxit 
statim calumniam proprietatis in 
omnem distributionem Aelfegi, cui 
ipsemet affuit, et quae per eum 
facta fuerat. Diem ergo placiti 
hujus rei constituit archiepiscopus 
apud Erhetham per testimonium 
Ael&tani episcopi Lundoniae, et 
Aelfstani episcopi Hrofescestre, 
et totius conventus canonicorum 
Lundoniae, totius conventus ec- 
clesiae Christi Cantuariae, et 
omnium orientalium et occidenta- 
lium Cantiae, et TVulfsii presbiteri 
qui tum vocatus est scirman, id 
est judex comitatus, et Brihtwaldi 
de ^iaerewunha. Ad oltimnm 
ita notificatam est in Suthseaxa, 



8jS9an Leofsunu, )»nrb 9aet wif Se 
he nam Eadrices lafe, 9aene cwide. 
and he re wade 9aes arcebiscopes 
gewituesse ; rad 9a innon 9a land 



mid Sam wife butan witena dome. 



Da man 9aet 9am biscope ci9de. 
9a gelaedde se biscop ahnunga 
ealles Aelfehes cwides to £arhi9e 
on gewitnesse Aelfstanes biscopes 
on Lundena, and ealles 9ae8 hire* 
des, and 9aes aet Cristes cjrican, 
and 9aes biscopes Aelfstanes an 
Hrofesceastre, and TVulfsies pre- 
ostes 9aes scirigmannes, and 
Brjhtwaldes on MaereweorSe, 
and ealra East-Cantwarena and 
West-Cantwarena, and hit waes 
gecnaewe on Su9 Seaxan and on 



Christ^s Church, and another at Saint Andrew's, and gave the third to 
his widow. Then, afterwards, Leofsunu, through the wife that he 
took, Eadric's widow, broke the will and rejected the archbishop's 
witness, and rode in upon the land with his wife without a decree of 
the Witan. When this was made known to the bishop, the bishop 
proved ownership of all ^Ifeh's bequest, at Erith, by witness of 
uEl&tan, bishop of London, and all the family, and of that at Christ's 
Church, and of Bishop JElfstan of Rochester, and of TTulfsie the 

28 
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et in TTestseaxa, et in Middelse- 
axa. et in Ea&ueaxa, quod archi- 
episcopus Dunstanus cum libris 
ecclesiastici juris, et signo crucis 
Chri«ti. quam suis manibus tene- 
l)at. sui solii juramonto adquiaivic 
in at'ternam heredltacem dec ac 
S. Aiidreae apo»colo omnes terras 
illas quas Leoisunu sibi nsuqia- 
bat. Ipsum vero juramentuui 
urchieplscupi accepit WuiiVi »cir- 
man. id est judex proviuria*?. :id 
opus p-'j;!-*. quaii-i'MjuMcui ip-e 
Lt'ofMinu iilu'l sU^riptTe iii>lf.-l>.it. 
Iusup*:r ad hue p*.Ttic:<.'ndiitu :u;l 
hoc quoque EnnxiuiMm :i<lja:ur-ii- 
tum temporibuB(|ue luturis maxi- 
mum securitatis probamentum. 
quod decies centum riri eIeot:««imi 
ex omnibus illis supniiiictis comi- 
tatibun juraverunt post arcbiepis- 
copum in ipsa cruce Chri?ti. ratum 
et aetemae memoriae «tabile fore 
sacramenium quod archi«;pi>copus 
juraverai. 



West Seaxan and on MiddeU 
Seaxan and on East-Seaxan. 5act 
se arcebiscop mid hisselfes aSo 
geahnode Gode and Sancte An- 
drea mid 9am bocan on Criste* 
hrode 9a land 9e Leoiaunu him 
totenh. And 9:ii'ne a9 nam Wulf- 
«i^ *e *ciri:rnan. 9a he noMe to 
9at;s cio'jes haniia : and 9aer^9efl 
gi>l caca ten buudan mannan te 
9ane a9 seali!an. 



prie«t. who was shirp-man. an"! of Brrhiwald of Mj»rewonh. of al! tho 
East-Ktrnti>hmen and West-Kenti^hmcn : and it was known in Sni« 
sex. and in Wessex. and in Middl»'^ex. and in E«sex. that the arch- 
bishop with his own oath, with the >>ooks and on Christ's rood, prored 
that the land which Leofsunu appropriated to hiouelf belonged to 
Gud aiid Saint Andrew. Xii>\ Wulfdie. the shire-man, receirod tho 
oath fur the kin^. ^ince h*; 'Lfj^unu* refused to receire it. And 
there were many more, a thuu«and men, who gave the oath* 
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No. 22. Wynfl-ed, 990-994. 

Cod. Dip. DCXCm. 

^LFRic exchanged lands with Wjniiaed. By some meat s. left perhaps 
intentionally unexplained, Wynflaed had money of JElfric's in her pos- 
session. JElfric's son(V) Leof'vv-ine entered by force upon the laud as 
his property. Wynflaed appealed to the king, who sustained her. and noci- 
lied Leoiwine to that eftect. Leofwine insisted upon a legal decision in 
the sbire-gemot; and the kin); sent the case by writ to the shire, who 
gave the oath to Wynflaed, but stopped the suit by a compromise. 



Her cv5 on 3vsum rewrite hu Wynflaed srelaedde hvre ge- 
witnesse aet Wulfamere beforan AecJelrede cvnins:e. tSaet waes 5one 
Sigeric arcebiscop and Ordbyrht biscop, and Aelfric ealJerman. and 
Aeli5ri5 <5aes cyninges modor. JJaet hi waeron ealle to gewitnesse 
Suet Aelfric sealde Wynflaede 9aet land aet Haccebuman and aet 
Bradanfelda ongean 9aet land aet Deccet. 9a sende se cyuing 9aer 
rihte be 9am arcebiscope and be 9am 9e 9aer mid him to gewitnesse 
waeron to Leofwine and cy9don him 9is. 9a nolde he butan hie man 
sceote to seir gemote. 9a dyde man swa. 9a sende se cyning be 
Aelvere abbude his insegel to 9am gemote at Cwicelmes-hlaewe and 
grette ealle 9a witan 9e 9aer gesomnode waeron. 9aet waes Aethel- 
sige biscop, and Aescwig biscop, and Aelfric abbud, and eal sic scir, 
and baed and het 9aet hi scioldan Wynflaede and Leofwine swa riht- 
lice geseman swa him aefre rihtlicost |)ahte. and Sigeric arcebiscop 

Here is made known in this writing how Wynflaed brought 
her witnesses before King JEthelred at Wolfmere* namely, Arch* 
bishop Sigeric. and Bishop Ordbyrht, and Ealdorman JElfric, and 
JBlf thrith. the king*8 mother ; that they were all witness that JElfric 
gave to Wynflaed the land at Hagbom, and at Bradfield, in exchange 
for the land at Datchet. Then sent the king forthwith by the Arch* 
bishop, and by those who were with him there as witnesses, to Leofwine, 
and made this known to him. Then would he not [consent] without 
it were referred to the shire-moot. So was it done. The king sent b7 
Abbot ^^Ifhere his seal to the gemot at Cuckamslow. and greeted all 
the Wican that were there assembled, namely. Bishop ^thelsig. and 
Bishop -^scwig, and Abbot JElfric, and all the shire, and requested 
and ordered that they should reconcile Wynflaed and Leofwine on 
such terms as seemed most just to them ; and Archbishop Sigeric sent 
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•encle his iwutelunga 9aerto, an<1 Onlbrrht bitcop his. 9a getaehtt 
man WynHaede 9aeC hio moste hit hyre geahnian. 9a gelaedde hio 
9a ahnuniTi i&i<l Aelf9rv9e fultume 9aes crnin^s modor. 9aet b 
9oDe aerest Wulf*^ ahbud. and Wulfstan pr]o»t. and Aelic 9ar» 
ae9eliii|;a « Uses ten. and Eadwine . . . and menig fft*\ 9fg«'n and go>l 
wit 9e we ealle atellan ne miiiron. 9:i [wavre] turSoumen eal ir 
iiilla [a9j jje on wenim ge on wiiiiro. ffa cwae<lon 9a wiian 9e 9affr 
waeron 9aKt b<;tere waere 9atrt man 9riie a9 awe^ U*(e 9oDe hine 
man s<f:ilde. for9an 9aer 5v9«\;im nan t'nMjndscype nacre, and man 
wold»» biddan 9aes rear! aces 9ar? he liii sriolde atjvfan and forjrrldan. 
an* I 9:im (*vnin;;e his wt.T. fl.i let he 9<ine a 9 aw«-:; and tralde 
A^^J••!'iJ^•■ 1»i*''f»jn' iii:hf<;iii'n l;i:.«i'»n hand rJaet he 9.ii."n li»r9 «r99ah 
9.nrron ue "pru-fi*. fjj ra«-li:r u::in \i\rv ?Jaet hio *oi"Me bringan hi* 
fardi r \Z'*\'\ awl *iol:*i»r vA ?J.j' ! hio hni'Mv. 9a dv-If liin »wa hio 
dor^te h }•?»=• ri9»f g^biorgan. 9a :: if* h»- 9a ^y: on 9iim •.••-h«-:'.iden Ku!an 
hio -»i'inlde <^eri:in 9afi hi-* ai !i?a 9aer ealle waeron. 9a cwae9 hio 
9aet hio ne mihte hyre daele« n** he hiii. and 9y«e4 wae< Aelfgar 9aei 
cyninz»*s gerera to ge^itnei-*? and Byrhtric and L«ofric act 
Hwi:e'*rrran and meni:; jnil n::in to eacan him. 



his evMfnre thereto, and Bishop Onlbvrht his. Then Wrnflxd 
instnicte*] that she must prove it her property : bo she produced her 
proof of ownership, with the a«<istanre of «£Ifthrith. the king't 
mother: namely, first Abbot Wul:;;ar and the pries: Wulfstan. aad 
JEfic. the Tthelings* steward, and Eadwine . . . and many a good 
than*' and good woman, all of whom we cannot name. Then wonld 
havH foilowe*! :he whole fTi!l 'vith boih of men and women: but tile 
Witan who were there i^aid it wniiM l)e l)etter to omit the oath rather 
than (:iv»* it. because after the oath there could be no amicable arrange* 
ment. ami they [U*ynt1a*d an*! h*rr friends] would a»k for the prop* 
ertv whi<-h hail been takt^n from her, that he rLeofwinej shoold retam 
it and pay its value, and for;*-!: his wer to the king. So he [Lcof* 
wine] let the oath pai«, an^l .'ive the lanil uncontested into Bishop 
/F:hels:^*s hand, so as that h*- wi>u!d make no future claim thereto. 
Tlinn *).*i was instnxcte<l to brinj; all his father's g<dd and iilver 
that sh*' h.iii ; then did «he ^o. as she durst maint.ain br her 
oath. Tlien was he not y#»i rTvillins to l)ej held to that [oompro- 
mi«»'] uii!e«s «he would swoar that hi* pp»j^rty was all there. Then 
said «h** that ^h** mi^ht n«'t [owi-arj on h*T part, nor he on his. And 
to thi- was -Hlf^r^r. the kin::'i rv»-vp, witx»e!ift. and BTrhirie 
Leofric of ^Vlutechu^ch, and many a good man beaidei 
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No. 23. -£theleed, 995. 

Cod. Dip. DCXCII. 

Kino ^thelked grants to bis thane, WulfriCf certain lands which 
bad belonged to ^tbelsie, and been forfeited, by decision of the Witan, 
to the king, on account of the felony of ^thelsie. 



. . . QcAPROPTER ego Aetbelredus . . . cuidam . . . miuiatro 
. . . Wliric . . . quaudam ruris particulam, . . . ubi sollcolae 
Dumbeltun appellant . . . coucedo . . . Praedictum rus ... in 
communi terra situm est . . . Praefatum rus per cuiusdam uiri iu- 
laudae praesumptionis culpam qua audacter furtiue se obligare non 
abborruit, cui nomeii Aetbelsige parentes iudidere licet foedo nomen 
debonestaucrit tiagitio ad mei iuris deuenit arbitrium. atque per me 
reuerendo ui lam praefatus sum ante conlatum est ministro. . . • 

Dus waes tSaet land forworbt aet Dumaltun 9aet Ae9elsige forwobrte 
Ae^eirede cvnin^e to banda. Daet waes 9aenne 9aet he forstael Ae9el- 
wines swin Ae^elmares suna ealdermannes : 9a ridon bis men to and 
tugon ut 9aet spic of Ae^elsiges huse : and be o9baerst to wuda and man 
bine aflymde t^a, and man gerebte Ae^elrede cyninge 9aet land and 
aebta : 9a forgef he 9aet land Hawase bis men on ece yrfe : and Wulfrio 
Wulfrune sunu bit si99an aet him gewhyrfde mid 9am 9e him ge- 
cwemre waes, be 9aes cynges leafe and bis witena gewitnesse. . . . 

. . . Wherefore I, JEtbelred. grant ... to one of my thanes, 
. . . TVulfric. ... a certain parcel of land ... in the place called, 
by the inhabitants, Dumbleton. . . . The aforesaid land lies in the 
common land. . . . The aforesaid land came under my control by 
the criminal presumption of a certain man who dishonored the 
name ^tbelsige, given him by his parents, by a foul crime ; and by 
me was granted to my honored thane, as before said. 

Thus was the land at Dumaltun forfeited, which ^thelsie forfeited 
into the hands of King ^thelred. This was because he stole the 
swine of ^thelwine, son of ^thelmar, the ealdorman. His men 
then rode there, and took the bacon from ^thelsie*8 house ; and he 
escaped to the wood, and was then outlawed* and the land and prop- 
erty were adjudged to King ^thelred. He then gave the land in per- 
petual inheritance to his man Hawas ; and TVulfric (Wulfrun's son) 
afterwards exchanged with him, because it was more convenient for 
him, by the king's leave, and with witness of his TVitan. . . • 
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No. 24. iElHELBED, ABOUT 1000. 

Cod. Dip. MCCCXII. 

Eadgak. kinj of Eaj^land, havini; given certain lands to the ehnrcli 
at Abixii^iion. the gift was revoked, after his death, bv the Witan. and the 
land adjuti};«^l to belong to JIthelred. his son. When ^thelred came to 
the throne, he restored other lamis to the church as an e«|uivalettt for 
those it h^ii Io:tt through him. He pr^Kveds. in the charter, to expbiu 
his title to these estates, which bad beIon{*ed to a certain i%idow. Eadded, 
and hail bet*n taken from her bv Child J^lfric. ^Ifric h.ivinz been cou- 
viotfii .jf trrxsi^n by the Witan. his property was forxeited to tht cing. 
who alluweil Eadded a lile-« occupancy in her lan«is. She. on her de^itk. 
bcri'iedthtf I tiii-:ii back to JIthvlred. who grants them to Atiugdun. 



• . . £00 Aethelred xpsius opitulante gratia rex .Viiglurum inter 
uarias huius iabeutii saeculi uicissitudines ad memoriam reduxi qiudi- 
ter in tempore puericiae meae erira me gt'^tum fuerit. dum pater mens 
rex Eadgar, uuiuersae terrae uiam ingredieus. seuex et plenus dierum 
migrauit ad domiuum ; quo<l uideIiot:t omues utriusque ordiuis opli* 
mates ad regni gube macula mo<lvrauda frairvm meum Eaduuardum 
unanimiter elegerunt. mihique terras ad regios pertiuenies filioi in 
meos u>U9 tradiderunt. £x quiuua scilicet terris quaadam pater meus 
dum reiniaret ... ad monasterium <iuod Abbandun nuncupatur pro 
redemptione animae suae concessit, hoc est Becieuuind**. . . . Hi^se- 
buma, . . . Burhbec. . . . Quae ^tatim terrae iuxta derretum el pme* 
ceptinni-m cunctorum optimatum de praetato sancto coenobio uioienter 

. . . I. ^F.THELRED, by the aiding grace of Girist king of England. 
among the changing vicissitude^^ *ji this tiecting life, remembered how 
it fared with me in the tinir ui mv bovhool. when mv father, Kin£ 
Ejd;;Ar. iZ^'lnii the wav t)f all the world. oM and full of davs. went to 
his Loni : ina^murh as all thi* nobles of b(»lh orders UDanimooslT 
chiise my bnnbt-r Eilward tn <:"v«Tn the kingdom, and gave to me. for 
my usH. the lan^U b«*loiiirinj to th»* sons of the king. Of these Undi. 
my father, when kin*:, for ih^ n*<Kniptii»n of his soul, granted certain 
one-i to th»* monast«Ty <'al!»'d AbiniT'l-in : . . . nam»-ly. Bvdwin, . • . 

Hus^elxMini. . . . Burba;;*- Vfcnrilinir tf* thi* d<vree and coa« 

manil «>f all the nobjp^. tb«'4*> lunti" wtTt* immHliatrly and fordhlj 
taken from the afon*said holy monastery, and. by the commandi ol 
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abstractae, meaeque ditioQi hisdem praecipiendbos sunt snbactae ; 
quaxn rem si iaste aut iniuste fecerint ipsi sciaQt. Deinde cnin frater 
meus hoc aerampnosuin desemit saeculum. . . • ego . . . et regaliam 
simul et ad regios filios pertineniium terrarum suscepi dominiuin. Nunc 
autem quia mihi uidetur esse ualde molestum patris mei incurrere et 
portare maledictum. retineudo hoc quod ipse pro suae aDimae redemp- 
tioue deo contulit doDarium. et quia gratia dei me ad intelligibilem 
perducere dignata est aetatem. mihique per meorum optimatum decreta 
affluentem et copiosam terrarum largita est portiouem. iccerco et ego 
ex mea propria haereditace praefatum sauctum coenobium muuere 
congruo houorare et oportima possessionum largitione ditare dispono. 
. . . Nomina uero terrarum quas ad praefatum libenti animo concedo 
monasterium haec sunt. Unum scilicet apud Feoruebeorh. alterum 
apud AVilmaleahtun. tertium apud Cvrne. Has terrarum portiones 
Aeliric cognomento Puer a quadam uidua Eadfled appellata uiolenter 
abstraxit, ac deinde cum in ducacu suo contra me et contra omnem 
gentem meam reus existeret, et hae qnas praenominaui portiones et 
uniuersae quas possederat terrarum possessiones meae subactae sunt 
ditioni, quando ad synodale concilium ad Cymeceastre uniuersi opti- 
mates mei simul in nnum conuenerunt et eundem Aelfricum maies- 

the same, were placed under my power. Whether they did this justly 
or unjustly, may they themselves know ! Then, when my brother died. 
. . . I, . . . received the crown, and also possession of the royal 
lands belonging to the sons of the king. But now, because it seems 
very hard to incur and bear the curse of my father for retaining that 
which he gave to God for the redemption of his soul, and because the 
grace of Grod has permitted me to live to the age of reason, and, through 
the decrees of my nobles, has conferred large and abundant quantities 
of land upon me, therefore I am disposed, from my own inheritance, to 
honor the aforesaid holy monastery with a fitting gift. Bat the names 
of the lands, which I grant to the aforesaid monastery with willing 
mind, are these : one at Feomebeorh. another at Wilmaleahtun, and the 
third at Charney. These lands JEltne, sumamed the Child, forcibly 
took from a certain widow called Eadfled ; and, when he criminally 
rebelled in his duchy against me and all my people, both the afore- 
said lands and all he possessed were transferred to my control at the 
time when all my nobles assembled together in a synod at Charney. 
and expelled the same ^Ifric from the country as guilty of treason : 
and all decreed, with one accord, that all his possessions were to become 
mine by law. Then, for the love of my nobles who advocated her 
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Utis ream de hac patria profugom ezpulenmt, at oninena ab illo 
posseua michi iure possidenda omnei unanimo oonsentu decreaemnt. 
Deinde praefatam uiduam. pro amore optimatum meorum qui eius 
apud me exuterant aduocati, tuam haertsditatem poiiidere demeuci 
beai^itate permisi. et ip<>a tandem in extrcma suae migrationis i^n- 
tentia mihi rursus earumdem terrarum possessionem beaigno et libenii 
animo in perheonem derellquit haereditacem. • . • 

cause, with merciful kindness I permitted the aforesaid widow to 
possess her inheritance ; and she. in her last moments, left to me again 
possession of these same lands :is a perpetual inheritance. • • • 



No. 25. GoDvnxE and Leofwine, ABOirr 1000. 

Cod. Dip. DCCCCXXIX. 

St: IT of God wine, Bi&hop of Rochester, .igaiost Leofwine , regarding 
land at Suodland, and compromise mediated. 



-f- Her ct9 on 9Tsum ge write hu God wine biscop on Hrofe* 
ceastre and Leofwine Aelfeages sunu wurdon gesrbsnmode yobe 
8aet land aet SnoddingUnde on Cantwarabyrig. Da 9a le biscop 
God wine com to 9am biscopstole (^urh haese his cynehlafordes Ae9el* 
redes cing«?s. aefter Aelfstanes biscopes for9si9e, 9a gemetae he on 
9am mynstre 9a ilcan swutelunga 9e his foregenga haefde and 9aennid 
on 9:iet laud spaec. Ocgan 9a to speceune on 9aet laud — and ellea 
for G'xies ege ne dorste — o9 9aet seo spniec wearth 9am crnge cn8« 
Da 9a him seo talu cu9 wa«rs. 9a ^ende he gewrit and hii insegl to 

-f- Here is made known in this writing how Godwine, Bishop of 
Rochester, and Leofwine, «¥Ilfvah*s son, were reconciled in regard to 
the land at Sno<]!and. in Canterbury. When Bishop God wine camn 
to the bishop's chair by command ni his lonl. King JEthelred, after 
the death of Bi-^hop ^lillfstaii. he found in the minster the iaa« 
dee<ls [of church prof>erty] thai his pre^lecessor had. and therewith 

claimed the land. He pn 'W then to lay claim to the land.^ 

and dur^it not do othf*rwi«f^ fnr fpar of G«>i, — until [at last] the soit 
became known to the kin^ Wi.c n the charge was known to him, ht 
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• 

9am ArcebUceope Aelfrice and bead him 9aet he and hys ] egenas on 
East Cent and on West Cent hy on riht gesemdon, be ontale and be 
oftale ; 9a 9aet waes 9aet se bisceop Godwine com to Cantwarabyrig 
to 9am arcebiscope, 9a com 9ider se scyresman Leofric and mid him 
Aelfun abbod and pegenas aeg9er ge of East Cent ge of West Cent, 
eal seo dugu9 ; and hy 9aer 9a spaece swa lange handledon, sy99on se 
bisceop his swuielunge geeowod haefde, o9 hy ealle baedon 9one bis- 
cop ea9modlice, 9aet he geunnan scolde 9aet he moste mid bletsunga 
9aes landes brucan aet Snoddinglande his daeg ; and se biscop 9a 9aes 
geti9ode on ealra 9aera witena 9anc 9e 9aer gesomnode waeran, and 
he behet 9aes truwan, 9aet land aefter his daege oubesacen code eft 
into 9aere stowe 9e hit utalaened waes, and ageaf 9a swutelimsa 9e 
he to 9am lande haefde 9e aer of 9aere stowe geutod waes, and 9a 
hagan ealle 9e he be westan 9aere cyrcan haefde into 9aere halgan 
stowe. . . . 

sent a writ and his seal to the Archbishop .£lfric, and bade him that 
he and his thanes in East Kent and in West Kent should bring them 
to a just composition by complaint and answer. Thereupon Bishop 
Godwine came to Canterbury to the archbishop ; then came thither 
the shireman Leofric. and with him Abbot ^.Ifnn, and [the] thanes 
both of East and West Kent, all the chief men. And they there 
handled the claim, after the bishop had shown his deed, until they 
all requested the bishop humbly to grant that he (Leofwine) might, 
with his blessing, enjoy for his life the land at Snoddingland ; and 
the bishop then granted this, to the gratification of all the Witan 
there assembled. And he (Leofwine) promised covenant of this, — « 
that the land, after his day, should go uncontested back to the church 
which had granted it out ; and he gave up the deeds which he had to 
the land that had formerly been alienated from the church, and all 
the inclosures that he had westward of the church, up to the church 
bounds. . • • 
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No. 26. iETHELBED, AFTER 1000. 

Cod. Dip. DCCIV. 

JEtbcric had traitoroualT adnaed the lubmission of Essex to Swem* 

but died without baring had a thai. His tridow brought his will to tho 
king for approval ; but the kinj; r«nved the old charge of treasoa before 
the Witau. and cumpdled the ^idow to sumfuder her momiog-gift m 
coodideratioo. 

-}- Her *wutt»la5 on ?Jison go write hu A«*<T»'lre«l kynin:; gou9e 8a«rt 
AeSericcs cwv-k' a»!t n-tccinj'* st;iipl;iii mo-ite. Hit tvac* macegou 
earoii aer AeScric fi>r5lcnlf <5aei Sam kiucj^L* watra p;!*avd 8aet h« 
waere un Sam uuracile Suet man »ci*i>l(lu ou Eaat-Scxou Sir<fgru 
uiidiTtou Sa he aertrst |'Viler mid riutau cum ; aud >e cixicg hit ou 
mycele giMvitiiysse Si;;erice arcebinceope cySde Se his fore^peca 9a 
waes for Saes laudea |>iugon aet Boccitige Se he iuto Cristes cjrcrjAU 
becwedeu haeide. Da wacs he Sl>:'e >paece aegSer ge on life ge 
aefier uiigeladod ge ung*;1)ett. oS his lal his hergeatu Sam dncge to 
Cooham brohte. Saor he hi.i vritan iridan gt'somnod haeide. Da woMr 
se ciu^ S:i 4pnece beforan eailtxi hia wi:aii uphebban and ciracS Sa*-: 
Leof:«i^^ euldorman and maeuigr men Saere »paece gecnaewe waerui.. 
Da bued seo wuduwe Aelfric arcebi»o(rop Se hire for*rspeca waes, and 
AeSelmaer Saet hig Sone ciucg bae<lun Saet heo muate gesyllan hirt- 
morgengyfe into Chris les cyrcean for Sone cincg and ealno his 

-p Here is maile known in thi!> wriiing how King «£ihelreti 
granted that the will of ..Etberii: of I^iccing might stand. It was 
many years before ^£ihenc <lied that it was said to the king that he 
wai partii::j):ini in the evil aihice thai Sweyn shouM be reofived 
in E-Nsex. when he tir^i came there with his fleet. And the king 
maile it kn«»wn with many witne^^es to Archbishop Sig«*nc, who was 
his interceAiur in the matter of the land at B«iccing, that he had 
be<iueaihed to Chriat's church. Tii*;n was he both in his lifedme 
and a::*.*rw:ipls withuut either vindii*aiion or atonement on this charge, 
until his widow broui^hi his hcriot to the kin:; at C«Jokham, where he 
had aA4emliiL"i hi» W'ltan from wi<ltr ulMiat. Thru thr king wanted to 
brini; up the •-har^>' U-fore all hi.<i Wi:ati. \ni*\ «aid that eaMonnan Leo- 
fric and nianv mi-n Wfr>- c«>:::iizaut ut thr «-har;:«-. Tlu-n the widow 
praye«i .Vrchbuhop .El trie. wKd was birr intifrres^or, and •£theliiier% 
that thi*y !«hould pray the king that she might give her moming-gifl 
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leodscipe, wi9 9am 9e se cing 9a egeslican onspaece alete, and hii 
cwyde stande moste, 9aet is swa hit her beforan cwt9, 9aet land aet 
Boccinge into Christes cjrcean, and his o9re landare into o9raii ha]gau 
stowan swa his cwjde 8wutela9 . . . Deos swatelung waes |>terihte 
gewricen and beforan 9am cincge and 9am witon geraedd. . • • 

to Christ'^ church for the king and all his people, on condition that 
the kincr should let the terrible char^^e fall, and that ^theric*s will 
should stand, that is, as before mentioned, the land at Boccing to 
Christ's church and his other property in land to other holy places, aa 
his will manifests. . . . Tliis certificate was at once written and read 
before the king and the Witan. . . . 



No. 27. JEthelstan, after 1000. 

Cod. Dip. DCCCXCVm. 

Suit of Wulfstan against Bishop iBthelstan, in the shire gemot, 
garding land at Inkherrow. The bishop vouched in Leofric of Black well 
to warranty, and the case between Leofric and Wulfstan was then com* 
promised by the influence of leofric 'S and Wulfstan 's friends. 



-|- Her 8wutela9 on 9issum gewrite 9aet £9elstan bisceop gebohte 
aet Leofrice aet Blacewellon fif hide landes aet Intebyrgan be 
Ae9el redes cinges leafe and be Aelfeges arcebisceopes gewitnesse, 
and be TTulfstanes arcebisceopes, and be ealra 9aera witena 9e 9a 
on Englalande lifes waeron, mid ten pundan reodes goldes and hwites 
seolfres, unforboden and unbesacen, to geofene and to syllane, aer 
daege and aefter daege, sibban o99e fremdam 9aer him leofost were. 
And se cbg het 9one arcebisceop Wulfstan 9aerto boo settan, and 

-|- Here is made known in this writing that Bishop ^thelstan 
bought of Leofric, of Blackwell, five hides of land at Inkberrow, bj 
King ^thelred's leave, and by witness of Archbishop ^Ifeh and 
Archbishop Wulfstan, and of all the Witan that were then living in 
England, with ten pounds of red gold and white silver, unforbidden 
and undisputed, to give and to sell, during life and after, to kinsman 
or stranger, wherever best pleased him. And the king ordered Arch* 
bishop Wulfstan to prepare a charter therefor, and to deliver chartet 
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AeSehtane bisoeop« boc and land betecan onnandere heortaa. Dm 
aefter 9iaan manegum gearum soc TVulistan and his sunu Wolirio 
on sum 9aet land. Da ferde se buceop to Sdregemote to TVlg«r- 
anceaatre and ilraf 8aer lii^ «pn&ece. Da sealde L«ofwine ealdonnaa 
and Ilacc and Leoirlo and eal seo Scir hii laud daene 8a be hit 
untorbodan and unl)esacan behaet ami settan dae;; to 9aet man 
to 9am lande scoMe faran : and 8a iiC;in 8e him aer landgemaere 
laeddon hit ETScUtJau and cwaedan. git 8a land^^-maere ealiwa 
waeroQ swa man lieo on fruman latMldf. 8aet »e bi^onip 8aet landa 
ful rihte able. I'a cum se bi>C(.*up 8aer:o and »« 8*; him land »ealde« 
and 8a he him to [wii]uea»t: wacrun. and com Wullstan and his sun a 
and 8a 8c hvra crt'ii-ran waerun. and lico calle 8a 8a laudfT^maere 
•:*.*ri'i;iii e;i!>\v:i ht-o man on I rum an 8am uiscvujH; lat-dde. aLd heO 
ealle cwacdnu 5t.' [8aer] w:nTon S.ict *e bi^ce-ip ful riht 8aet laude 
uhte. l)a >u 8aer ^'.MnwiTiIc xv:it.-s 8c him Ia::>i« sfalde. SpaecoQ 
8a Leutrioi'4 treond and Wulfsiaiu'd trrond 8aet hit lietere waere 
8aet heora selit tri!raed[dre Tvur]«Ie 8onne by aenige sace hjin 

betweonau hfoltlan : sohtau 8a hvra seht : 8ut;t waes 8aet Lcofrie 

• 

seaide Wulx>tane and his a una an pur.d a:«d twegra 84.'gna a8, and 
waere hvm^vit 8riddt!. 8aet he 8am ilcan \rolde beon gehealdan gif 

and laud to Bibhop ^thelstan in all u''>»d will. Then, after thes« 
manv years. W'ulfstan and his sun Wulfric laid suit to some part of that 
land. Tht;n the biahop went to the shire-j^^emDt at Worcester, and 
there urg(*d hi.4 claim. Th»Mi Alderman Lo<>i\Tine. and Ilacc and 
fric. and all the shire, gave hia lanil clea.". as he [the seller] 
it, uzi forbidden and undiai>u:frd. a^'i sv; a day in onier that mea 
should go to the land, and tiie «ame men who formerly marked ths 
bounds for him should do it [aj^aini for ^^thelstau. and they [th« 
shire 1 said, if the >>ouud4 \v*Te m> a-v :h«*v were marked at first, that 
the bishop ri;;htfuily owneil the hinii. Then came the bishop thxtherv 
and he who gran:*.-! him the land. a:«d thfv who were his wimesset ; 
and Wuiiatan and his sun ram**, and thfy wiio were his companiooa; 
and thev all then ro«ie the bmindahis as thev bail been formeriT 
marked for the bishop, and all wh > were there said that the bishop 
rightfully owut-il :\u: lan^i. T'li^-u he wh'j granted him the land be* 
came the respondent. Th»-u Lf-oinr's trivnds and Wulf^tan's friends 
said that it were i'e::er thac iL-y wt-re r<-4NjnciIed together than that 
thev had anv >uii Uriwern :l»'in liit-n ihi-v sou:;ht a settlement: this 
was that Leufri^: eTave Uj Wulsun and hi& sun one poun*l and Om 
oath of two thanes aLil himM:ix the tiiird. ao that he [WuKsianj woald 
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seo spaec to Leofrice eode swa swa heo 9a waes to TTulfstane gegan. 
Dis waes ure ealra seht: TVulfstan and his stma sealdoQ 9a 9aet 
land claene Leofric, and Leofric and Wulfstan and Wulfric 9am 
bUceope claene lande and nnbesacen. aer daege and aeftcr, to grtanne 
9aer him leofost waere. • . . 

be holden to the same if he, Leofric should be involved in a suit as 
Wulfscan had been. This was the settlement of ns all. Wuli^tun 
and his son gave then the land to Leofric clear of dispute, and Let)- 
fric and Wulfstan and Wulfric conveyed it to the bishop, clear and un- 
contested, during life and after, to give where best pleased him. . . • 



No. 28. Eanwexe, before 1038. 

Cod. Dip. DCCLV. 

Suit of Eadwine against his mother, Eanwene, regarding lands at 
Wellington and Cradley. Nuncupative will of Eanwene, disinheriting 
Eadwine. 



-{-Her swutela9 on 9issum ge write 9aet an scirgemot saet aet 
Aegelno9es stane be Cnutes daege cinges. Daer saeton Ae9el8tan 
biscop, and Ranig ealdorman. and Eadwine 9aes ealdormannes [sunn], 
and Leofwine Wulfsiges sunu, and Durcil Hwita. and Tofig Pruda 
com 9aer on 9aes cinges aerende ; and 9aer waes Bryning sdrgerefa, 
and Aegelweard aet Frome, and Leofwine aet Frome, and Godric 
aet Stoce, and ealle 9a 9egnas on Herefordscire. Da com 9aer 
farende to 9am gemote Eadwine Eanwene sunu. and spaec 9aer on 
his agene modor aefter sumon daele landes, 9aet waes Weolintnn and 

-j- Here is made known in this writing that a shire-gemot sat at 
Aylton in King Cnut's day. There sat Bishop ^thelstan, and Ealdor- 
man Ranig, and Eadwine. [son] of the ealdorman, and Leofwine, son 
of Wulfsig, and Thurkil White; and Tofig Proud came there on the 
kings errand; and there was sheriff Bryning, and ^gelweard of 
Frome, and Leofwine of Frome, and Godric of Stoke, and all the 
thanes in Herefordshire. Then came there Eadwine, son of Eanwene, 
faring to the gemot, and made claim against his own mother for a 
piece of land ; namely, Wellington and Cradley. Then asked the 
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Cjrdet leah* Da acsode 96 bisceop hwa iceolde andswerian for 
his modor ; 8a andiweorode Durcil H wita and saede 9aet ha aceolds 
gif he 9a talu cu9c. Da he 9a tulu oa ne cu9e« 9a sceawode man 
9reo 9egna3 of 9am gemote [9a sceoldon ridan] 9aer 9aer hco 
waei, and 9aet waes aet Faeliijlaeh, 9aet waei Leofvrine aet FroiiM, 
aod Aegi^Uig 9e reaila, and Winsig scaeg9man. And 9a 9a hco 
to hire comon. 9a ucsodun heo hwrlce talu heo haeftle vmbe 9a land 
9e hire suiiu aexier spaec Da saede heo 9aet heo nan land haefde 
9e him aht to gehyre<le. and gebealh heo stri9e eorlice wi9 hire sana 
and geclt^opade 9;i Leotiaede hire mag:in to hire. Durcilles wit. and 
betoran Iit'om to hire 9us cwaL*9 : Ilvr sit Leoriaed min maege. 9e 
ic geunn ui*g9«T ;^e mines Liiules. ge mines goMos, ^e hraeglaes. ge 
reafe^. z^ 'mII^'S 9e ic ah. aetter minon daetji*. Ami heo «v99aii 
to 9am iV::Tiuti on-af 9 : D<>9 9»*;ntllce and trel ! Al>eoda9 mine 
aernnde :•> S.ini :;"mo:e hefornu e:il!um 9am :;'^«lan mannum. and 
cv9a9 h*-Mn }r>v:iem ic mines landrs ';»-uii:ien liaeMm. and eaire minre 
aehte; aiiil niiiian ai^t'iian suna naetre nan 9in?: and bidda9 heom 
beon 9i!i!ies to ;;ewicnesse. And heo 9a swae d%'ilun ; ridon to Vain 
gemote and rv9don eallon 9am g^lan mannum htraet heo on heom 
geled haetMe. Da astod Durcil Htrita up on 9am gemote and baed 

bishop n-ho ^aN to answer for his mother; then ansirerefi Thnrkil 
White and <aid that it was his part [to do so], if he knew the case. 
As he did not know the cawe. they ap[>ointed three thanes from tha 
gemot, who should ride where she was ; namelv. ai FawleT : theia 
Were Leofwine of Frome. and «Ei:eI<ie the Red. and Wiusie ShipmaiL 
And when thev came to her. thm a<>krd thev what tale she had aboat 
the lar.'is which ht-r son «ued fi>r. T'.ien $aid ^he :hat she had no land 
that beIonj"d to liim in any wav. and she was vehementlv an err with 
her son. and call*Ml her kinswoman Leotie<l. ThurkiKs wife, to her. and 
s.iid to l.er ^*•^>^•• them thu< : Hfre sits Leorie<L my kinswoman, whom 
I grant hi«ih my land and my tr'^ld. b<»th raimmt .ind girment. and all 
that I own. aiti.'r mv dav. Ami slie afterwanis said to the thanes: Do 
thanelik** and well ! Declare my errand to the gv'mut before all iho 
goo<i men. and make known to them whom I have granted my land 
10. and all my prof>erty; and to my own son nothing whatever; and 
auk them to lie witness to thi!«. And th«'V then did so. mile to tho 
gemot, and made known (•• all the it'nh) men what she haJ laid on th^ 
Then Thurkii White stoo«i up in :he tr^mot and a«ked all the tl 
to give his wife cl*'ar the lamU that hiT kizi^wuman granted her. 
ther did so. Aii<l 'Fhurkil roiie then to Saint ^thelbert's minstary 
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ealle 9a ^aegnas svllan his wife 9a landes claene 9e hire maege hire 
geu9e« and heo swa dydon ; and Durcil rad 9a to sancte Ae9elberhtei 
mvnstre, be ealles 9aes folces leafe and gewitnesse, and let settan on 
ane Cristes hoc 

bv leave and witness of the whole people, and caused [this] to be 
recorded in a church book. 



»•:•*■ 



No. 29. Harthacnut, 1040. 

Florence of Worcester, sub anno. 

Criminal prosecution of Earl Godwine by the Archbishop of York 
and others, for causing the death of the ^theliiig Alfred, in 1036. God- 
wine purged himself by oath, not denying the charge, but pleading the 
command of his lord. 



... Pro nece sui fratris Ael&edi, adversus Grodwinum comitem 
et TVigomensem episcopum Livingum, accusantibus illos Aelfrico 
Eboracensi archiepiscopo et quibusdam aliis, ezarsit ira magmu 
Idcirco episcopatum Wigomensem Livingo abstulit et Aelfrico dedit ; 
sed sequenti anno ablatum Aelfrico, Livingo secum paciiicato benigne 
reddidit Grodwinus autem regi pro sua amicitia dedit trierem fabre- 
factam, caput deauratum habentem, armamentis optimis instmctaniy 
decoris armis electisque .Lxxx. militibus decoratam, quorum unusquis- 
que habebat duas in suis brachiis aoreas armiUas, sedecim undas pen- 
dentes, loricaxn trilicem indutam, in capite cassidem ex parte deaura* 



. . . He [Harthacnut] was greatly incensed against Earl Grodwine 
and Living. Bishop of Worcester, for the death of his brother Alfred, 
^Ifric, Archbishop of York, and some others being their accusers. 
For this reason he took the bishopric of Worcester from Living and 
gave it to ^Ifric. but the following year he took it back from .£lfrio 
and graciously restored it to Living, who had made his peace with him* 
Godwine, however, to obtain the king's favor, gave to him an admir* 
ably constructed ship which had a gilded prow, and was perfectly 
fitted out, and manned with eighty chosen men suitably armed, each 
of whom had two golden armlets weighing sixteen ounces on hit 
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Um, gladlum deauratit capulU renibai accinctam, Dantcam Mcurim 
auro argentoque redlmitam in sinistro huroero pendeotem, in nuuiii 
sinistra clypeum, cujus umbo clavique erant deanrati, io deztra 
lanceam. quae lingua Anglorum ategar app«!Iatur. Intuper etianu non 
sui consilii nee suae voluntatis fuisse. quod f rater ejus coecatos foistct, 
sed dominum suum regem HaroMum ilium facere quod fecit jossitsc, 
cum totius fere Angliae priucipibus et ministris dignioribos regi 
jurayic. 



arms, and wore a triple coat of mail, a helmet, panlr gilded, on 
head, a swonl with gilde<l hilt girt to hi« side, a Danish battle-axe 
adomeil with gold and silver hanging from his lett shoulder, in hb 
let': hand a shield with giliU'd bu!*s and ftmis. in the right hand a 
lanoe. which is culled, in En;;li'«h. nU*jnr. Moreover, he made oath to 
the ki::g. with nearlv all the chief men and nobler thanes of England. 
that it was not bv his ailvice. nor by his will, that the king's brother 
had been blinded, but that his lord King Harold had commanded him 
to do what he had done. 



No. 30. Ealdred, 104^3-1060. 

Cod. Dip. DCCCV. 

ToKi. a king's thane, bequeathed Und to the Bishop of WorecflUr. 
His son Aki laid claim to the land bv right of inheritance. The eaae 
appears to have been brought before the shire court, and settled bj com- 
promise. 

. . . Hanc terram Toki. praepotens et diues minister regit, lore 
baereilitariae succession is, liberam ab omni seruitio hnmano. pnetei 
resale, quod dumtaxat toti patriae commune est, quamdiu oizerit te- 
nens. mihi. ob amlci:iam inter nos contirmatam. et pro animae tone 
remedio moriens testamento donauiL Sed cum Alius suus Aki nomine, 

. . . ToKt. a wealthy and pow^trful king's thane, on account of the 
friendship ezi«tiug between us. and for the salvation of hii iOoL on 
his death -l>ed gave to me by testumeut this land, which he held, ai 
long as he live«i. by right of horetlitary succession, free of all human 
•ervice. except such as is niyal and common to the whole oonnCfj 



A^GLO-SAXOX LAW. 869 

potens et ipse minister regis, patris testamentum irritum facere uolens, 
earn pareQtum successione ad suum ius reclamasset, fauente et consen- 
tiente ipso doiniiio meo rege, et Leofrico comite, et caeteris optixnati- 
bus huius prooinciae attestantibus. datis sibi viii marcis auri purissimi, 
liberam a sua et ab omui pareuielae suae haereditaria proclamatioue, 
earn mihi reddidit, et scripto coram testibus firmato reconsignauit, ut 
libere earn possem dare seu uendere cuicumque uellem absque ullius 
coatradictione. . . . 

Bui when his sou, Aki by name, also a powerful king^s thane, wishing 
to make void his father's testament, laid claim to this land as his own 
bv succession to his father, bv the favor and consent of the kincr him- 
self, my lord, and by witness of Earl Leofric and the other chief men 
of this province, in consideration of the sum of eight marks of pure 
gold, he gave the land up to me, free from his own and from every 
hereditary claim of his kin ; and, by a writing conirmed in the pres- 
ence of witnesses, he restored it to me, to give or sell freely to whom 
I pleased, without objection from any one. . . • 



No. 31. AeCHBISHOP LANFEAyC AND OdO, BiSHOP OF 

BatetjX, 1072. 

TVUk. Cone. v. 1, p. 823. Eadmer, Selden, p. 197. 

Archbishop Laxfraxc complained to the king that his church had 
been unjustly disseized of many lands and customs by Odo, Bishop of 
Bayeux, and his men. The king ordered the shire gemot to assemble. 
Geoffrey, Bishop of Coutances, presided as the king's justiciary. The 
archbishop recovered all the lands and customs. His customs on the 
king's lands and on those of Odo were also proved and adjudged to him 
by the court; and his own lands were declared free from all royal cus- 
toms except three, which were defined. 



Te3Ipobe magni regis Willelmi, qtu Anglicum regnum armis oon- 
quisivit et suis ditionibus subjugavit, contigit Odonem, Bajocensem 
episcopum, et ejusdem regis fratrem, molto dtius quam Lanfrancum 

Ix the time of the great Eling William, who conquered the English 
kingdom and subjected it to his role, it happened that Odo, Bishop of 
Bayeux and the king*s brother, came into England much eazlier thAO 

24 
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archiepiscopum in Aogliam renire, atqa« in oomitata de Cantoftr. cam 
magna potentia reatdere. ibique potestatem non modicam ezeroere. Et 
quia ill is diebiu in oomitatu illo qiuAquam non eraU qui tantss fortitu- 
lilnis yiro re<iistere posset, propter magnam. quam haboit. potctiaceau 
terras compliires de an.*hiepi>copatu Caiituarbvriae, et contnettidiae* 
nonnullas sibi arripuit. at4iue usurpans suae dominationi ascriptit. 
Posteavero non multo tempore conti:nt praefatum Lanfrancom. Cailo* 
mentis eccltf^iae abb;iiein. ju^su re;^s in Anv^liam qudjue venire, atqoe 
ill archiepi^copatu Cantuarlxfriao. Domino di^ponence. totius Angliae 
rejnii primatem sublimatum e:«<tf. Ubi dum aliquandiu resideret. ec 
antic juas eccIesiaK suae terras niultas sibi deesse inveniret« et svoram 
ne;;Iii^HUtia au(fct'><^>nim illa4 <li>trihuiaA atque distnictas fuiste re* 
pt^ri^'^et. <li!i;;*Miri'r inquisita et 1)ene co|pma veritate. reg^m quam 
citiu.4 potuit et im[M!^ Imle rt*«|uisivit. Praecepit ergo rex oomil»» 
tum ti)tum ab^ipie mora (»nsiiltrre, vt homines oomitatus omnes Fraa- 
cig*'na<. ei pravoipue Aqi;Io!i. in antiquis legibus et consuetudiniboi 
peritos in unum convenire. Qui cum convenerunt apud ** Pinende- 
nam.*' omnes pariter con«e<!erunt. Et quum multa placita de dira> 
tiocinniionibui terraruiu, et verba 'le consuctudinibus legum inter 
archiepiscopum et praeiiicium Bajoof^nsem episcopum ibi iurrexeront* 

Archbishop Lanxranc, and rtf^i'led in the county of Kent, where ha 
po<»»f "^ie*! i^reat iutiuence. and exorcised no little power. And. 
in those davs there was no one in that count v who could resist a 
of such strength, bv rf*aAon of the great power which he had. he 
seized many lands belonging to the Archbiiiliopric of Canterbury, and 
some customs, and by usurpation added them to his rule. Bat it ha|^ 
pentfii. not long after this, that the afi>re!»aid Lanfranc Abbot of CsMU 
also came into England, by the king's command, and. by the graee of 
(rixi, was rai.«ed to the Arrhbi«hopric of Canterbury, and made pri* 
mate of all the realm of En«^'!and. Wlien he had resided thtra 
for <ome little tim*". and foumi that many lands anciently belonginf 
tu hi« «»ee w*-re nut in hi^ po^«e«^loxi. ami diMX>vere<l that* by the iief> 
ligf^iiCH of hi 4 prfriieo'-^^ors. th^-^e hail lift^n seizeil and distributed, 
after dili];»*nt imjiiiry tw ini; w«*H a»Mire<l of the truth, as speedily at 
pTHsible, and without dv-Iay. he made ^uit to the kinf( OQ that m> 
rouut. Thrn-for»* th** kiiii; (Mmmaiififfl all the county to lit without 
delay, and ail tlie men of the c*)urity — Frenchmen, and etpeciaUy 
Eugli^hmen. leamM in th** oM law4 uiid customs'^ to assemble. 
When the«H WT^ a4M*mt»l**<i on Pt'iimden Heath, all together delib- 
erated. Ai.d when manr •ui:^ were brou:;ht there for thu 
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et etiam inter consuetudinea regales et arcbiepiscopales, quae prima 
die expediri non potuerunt, ea causa totus comitatus per tres dies fuit 
ibi detentus. In illis tribus diebus diratiocinavit Ibi Lanfrancus archi- 
episcopus plures terras, quas tunc tenuenint homines Ipsius episcopi ; 
viz., Herbertus, iilius Ivoiiis. Turoldus de Hrovecestra, Radulphus de 
Curva-spina, et alii plures de hominibus suis, cum omnibus consuetu- 
illuibus et rebus, quae ad easdem terras pertinebant. super ipsum Ba- 
jocensem episcopum, et super ipsos praedictos homiues iilius et alios ; 
sc. Detlinges, Estokes, Prestetuna, Damtuna, et multas alias minutas 
terras. £t super Hugonem de Monteiorti diratiocinavit Hrociuges et 
Broc ; et super Kadulfum de Curva-spiua LX solidatas de pastura 
lugrean [insula]. £t omnes illas terras et alias diratiocinavit ita 
liberas et quietas. quod in ilia die, qua ipsum placitum tinitum fuit, 
non remansit homo in toto regno Angliae, qui aliquid inde calumnia- 
retur, neque super ipsas terras etiam parvum quicquam clamaret. £t 
in eodem placito, non solum istas praenominatas et alias terras, sed e* 
omnes llbertates ecclesiae suae, et omnes consuetudines suas renovavit. 
et renovatas ibi diratiocinavit: Soca, Saca, Toll, Team, Fljmena 
Frvmthe. Grithbrece, Foresteal, Haimtare, Infangentheof, cum om- 
nibus aliis consuetudinibus paribus istis, vel minoribus istis, in terris, 

of lands, and disputes about the legal customs were raised between 
the archbishop and the aforesaid Bishop of Bayeux, and also about 
the rojal customs and those of the archbishop, because these could 
not be ended on the first day, the whole county was detained there 
for three days. In those three days. Archbishop Lanf ranc recovered 
many lands which were held by the bishop's men — namely, Herbert, 
son of Ivo, Turold of Rochester, Ralph de Courbe-Espine, and many 
others, with all the customs, and every thing which pertained to 
those lands — from the Bishop of Bayeux, and from his men above 
mentioned, and from others ; namely, Detling, Stoke, Preston, Den* 
ton, and many other small lands. And from Hugh of Montfort he 
recovered Rucking and Brook ; and from Ralph de Coarbe-Espine, 
pasturage of the value of sixty shillings in Grean [Island]. And all 
those lands and others he recovered so free and unquestioned, that, on 
that day on which the suit was ended, not a man remained in the whole 
realm of England who could make any complaint thereof, or bring 
anv claim, however small, to those lands. And, in the same suit, he 
recovered not only those lands aforesaid and others, but he also revived 
all the liberties of his church and all his customs, and established his 
right in them when revived, — soc, sac, toll, team, flymena-fyrmthe^ 
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et in aquis, in sjlris, in vib, et in pratii, et in omnibus ftliit reboi* 
infra civitatem et extra, in£ra burgiim et extra, et in omnibus aliis 
locis. Et ah omnibus illis probii et sapientibus hominibus. qui affue- 
runt, fuit ibi diratiocinatum, et etiam a toto comitatu concordatua 
atque judicatum. quo<l sicut ipse rex tenet suas terras liberos et qoie* 
ta:! in suo dominico. ita arcbiepiscnpus Cantuarl)eriae suai temu 
omnino liberas et quietas in suo dominico. Huic placi:o interfuerunt 
Goiifridu-s. episCDpus Consiautiensis.qui in loco regis fuit. et justitiaa 
tenuit ; Lauiraiicun archiepisoopus. qui. ut dictum e»t. placiia^ni* et 
tocum iliratiociuavit: Ci)mf."i Caniiae. videlicvi pratfilictus Odo, Baj*>- 
ceiisis tfpiAOopua : Enio»tus. cpi.tcupui dc Ilroveceatra; Agelricu». 
epiaOJpUA dt: Cioetini. vir an(liju>oimui ot lej^im ivrrue «apii'nti«iimu*. 
qui ex [trat.'«'t'|i:i) rfj^is Hilvi-i-rut lui: ad :p«ai autiijua^ It':;iim con»Utf:u- 
diu**9 di»i'iitiriid;i.s vt •fdifCfiida'i ii« iiua ijuadri^'a : RioLardus de Tune- 
bri;:j»? : IIu;:o •!«; Muutcioni : Willflmu^ *\k Arctfs ; Haimo \icecomes : 
et alii muhi baronet re^i'^* ^^ ii'«iiis archiepi^cDpi ; atqiie illorum epiA- 
coponim homines multi. et alii aliorum comiutuum homines ; etiam 
cum toto i»to comitatu multae et ma;;:iiae auctoritati* viri. Francigenae 
sc. et AD;;:i. In horum omaiiizi prae^r^ntia multis et ap^rtiisimis ra* 
tionibus demoustratum fuit. iiuoil rox Anj^Iorum nullas consuetodinei 

grithhrece. foresteal, haimfare. iniangeutheof, with all other customs. 
equal to these or smaller, on land and on water, in wo«3<l. on road, and 
in meailuw. and in all other :hin^«. within the citj and without, within 
the burg and without, and in all i^th'^r places. And it was proved br 
all those upright and wise men who were there pre«»*nt. and also 
atn'«*ed aud jn(li:*rii by the whole r'lunty. that, as th** king himself 
hoMs his lands free anil quiet in his ilomain. the Archbishop of Can- 
terbury hrilds his lands in all thini'^ free and quiet in his domain. At 
this suit wtre present Gi-offrey. Hi^tiop nf C'outances. who represented 
the kin:;, and h^M that court : An*hbi»hi»p Lanfranc. who. as has 
\u**»n saiil. pleaded ani! r<^*nvrrfii all ; aUo the Earl of Kent* namely 
the aforesaid Odo. Bi.<*hor) nf B:iv.'ux : Enm^t, Hi«hon of Rochester: 
^'Kthflrio. Bi<th<»p uf Chichi-tter. a wry old man and mo»t learned io 
the 1.1WS ni the lan'l. who wa<* )>r<»]i;ht thrre in a wagon, by the king's 
riimmaxid. to di^r*ii«« ar.il »*iT'!.ii:i th** aniMfnt Ie;r&] cuiti^ms; Richard 
of Tiinbri-t^*' : Hujh nf M>ii:iirt: William of Ar«|ue4: Ilaimo the 
S!it*ri:f: an^l many nthrr b.ip)i.<* >>i tht* kifii; and <tf th«* archbbbop: 
ami nianv men «>f tho^f M«li>iii«: ami itthfr mt*n of other counties: 
aUo m»'n. iMith FV^'ni'li au'l Ki.L:':!<'h. of mui*h anil :;r>'nt auThority with 
all that cuunty. In :h*- pp-fr:!— oi all th«">«\ it was shown, bj maaj 
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habet in omnibus terria Cantuoriensis ecclesiae, nisi solummodo tres. 
£t illae tres, quas habeu consuetudines hae sunt : Una, si quis homo 
archiepiscopi etfodit illam regalem viam. quae vadit de civitate in civi- 
tatem ; ahem, si quis arborem incidic juxta regalem viam. et eam 
super ipsam viam dejecerit. De istis diiabus consuetudiiiibu-i. qui cul- 
pabiles inventi fuerint atque detenti. dum talia faciunt. sive vadimo- 
nium ab eis acceptum fuerit. sive non. taraen insecutione ministri regis, 
et per vadimonium emendabunt, quae ju^te emendanda sunu Tenia 
consuetudo talis est. Si quis in ipsa regali via sanguinem fuderit, 
aut homicidium, vel aliud aliquid fecerit. quod nullatenus fieri licet, si 
dum hoc facit deprehensus atque detentus fuerit. regi emendabit. Si 
vero deprehensus ibi non fuerit. et inde absque vade dato semel abierit, 
rex ab eo nihil juste eiigere poterit. Similiter tuit ostensum in eodem 
placito. quod archiepiscopus Cant, ecclesiae in omnibus terris regis et 
comiiis debet multas consuetudines juste habere. Etenim ab illo die, 
quo clauditur Alleluia, usque ad octav. Pasch. si quis sauguinem fude- 
rit, archiepiscopo emendabit. £t in omni tempore, tam extra Quadra- 
gesimam. quam infra, quicunque illam culpam fecerit quae cildwite 
vocatur, archiepiscopus aut totam aut dimidiam emendationis partem 
habebit ; infra Quadragesimam quidem totam. et extra aut totam aut 

most evident proofs, that the King of England has no customs in all 
the lands of the church of Canterbury, except three only ; and the 
three which he has are these : First, if any man of the archbishop digs 
into the king's highway which runs from city to city ; second, if any 
one cuts down a tree near the king's highway, and lets it fall across 
the road. — concerning these two customs, those who are taken in the 
act while so doing, whether pledge may have been received from 
them or not, yet, at the prosecution of the king's officer and with 
pledge, shall pay what ought justly to be paid. The third cus- 
tom is of this kind : If any one on the king's highway sheds blood, or 
conmiits homicide, or does any other unlawful thing, if he is seized 
in the act and detained, he shall pay the fine to the king; but, if 
he be not seized there, and shall once depart thence without ginng 
pledge, the king can justly exact nothing from him. In like way, it 
was shown in the same suit, that the Archbishop of Canterbury ought 
to have many customs on all the lands of the king and of the earl ; for, 
from that dav on which Alleluia is ended to the octave of Faster, if 
any one sheds blood, he shall pay fine to the archbishop. And at 
any time, as well in Lent as at any other time, whoever commits that 
offence which is called cildwite, the archbishop shall have either th% 
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dimidiam emendationem. Habet etUm in ibdem Cerria oniDibat q 
canque ftd curam et salutem animaram ridentor pertinere. 

whole or half of the fine. — in Lent the whole, and, at anj other 
time, either the whole or half of the fine. He hai also, in all Um 
name landf, whatever seems to pertain to the care and wtdtij of 

souls. 



No. 32. GcNDCLF, Bishop of Rochf^tkr, against Pichot, 

Sheriff of Cambridge, 10T2-10S2. 

Hickes. ** Di!i<<*rtatit) Epistolaris.'* 33. 

The Sheriff of CamhriJ^e ^rranteil out land cKiimefl by the Bishop of 
Rochester. Both parties apix*.iled to the king, who sent the eaie bj 
writ to the shire-oourt. The shire-court decided, under intimidation. M 
alleged, in favor of the sheri^. i i.io of Bayeuz. m*ho presided, then com* 
manded the shire to elect twelve men who should swear tn the truth oC 
the decision. This was dune, and the bishop accurdiii|:ly lu»t the land. 
He afterwards, however, brought before Odo of Bayeux a charge of per^ 
jury against the twelve men. and. on their failure to make defence, he 
recovered the land. 

Tempore Willelmi regis Anglomm magni, patris Wtllelmi regis 
ejusdem gentis. fuit quaedam contentto inter Gundulfum Hrofensen 
episcopum et Pichot vice-comitem de Grondeburge pro qnadam terra 
quae erat de Frachenham et jai?ehat in Giselham. quam quiilam regit 
serriens Olchete nomine. vice-«*omite dante. praesump«erat oocQpere. 
Hanc enim vice-comes regiis terram e»»e dicebat. sed episoopus eendem 
beaci Andreae poti is e^se arf.rmaKit. Quare ante regem veneniDt. 
Rex vero praecepit ut omne« illiu^ comitatus homines congregarentar 

In the time of William, thp :rr<^ac king of England, father of King 
William of the same family, there was a dispute between Gandolf, 
Bi'ihop of RochefBter. and Pi«rhot. Shnriff of Cambridge, in regard to 
a ce^^ain piece of land beloniring to Frurhenham. and lying in Gisel- 
ham. which one of the king's <i«rr^'ai:ts. n.am«f«l Olchrtn. hail presomed 
to ocrupy by grant of the «h«*rifT : for the sheriff said that this land 
belongH to the king, but thn bishop affirmed that it rather belonged 
to St. Andrew. Therefore tbfy came before the king ; and tke king 
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et eorum judicio cujiis terra deberet rectius esse probaretur. Dli au 
tern congregati terrain illam regis esse potius quam beati Andreae 
timore vice-comitis afiirmuveruut, Sed cum eis Bajocensis episcopus 
qui placito illi praeerau non bene crederet, praecepit ut si verura esse, 
quod dicebant, scirent. ex seipsis duodecim eligereni, qui quod omne« 
dixerant jurejurando coufirmarent. Illi autem cum ad consilium se- 
cessissent, et inibi a vice-comite conterriti tuisi^ent, revertentes, v»rum 
esse quo<l dixerant, juraverunt. Hi autem luerunt: Eadwardus de 
Cipenham ; Heraldus et Leofwine Exninge ; Eadric de Giselham ; 
AVlfwine de Landwade ; Ordmer de Berlingeham, et alii sex de meli- 
oribus cumitatus. Quo £acto term in manu regis remansit. Eodem 
vero anno monachus quidam Grim nomine, quasi a Domino missus 
episcopum venit. Qui cum audiret hoc. quod illi juraverunt. nimium 
admirans, et eos detestaus, omnes esse perjurob atfirmuvit. Ipse enim 
monachus «liu praepositus de Frachenhum extitemt. et ex eadem terra 
servitia et costumas ut de aliis terris de Frachenham susceperat, et 
UDus ex eisdem qui juraverunt in eodem manerio sub se habuerat. 
Quod postquam episcopus Hrofencis audivit ad episcopum Baiocensem 
venit et monachi verba per ordinem narravit. Quae ut episcopus au- 
divit, monachum ad se venire fecit et ab ipso ilia eadem didicit. Post 



commanded that all the men of that countv should be assembled, and 
by their judgment it should be decided to whom the land rightfully 
belonged. When they were met, they affirmed, through fear of the 
sheriff, that the land belonged rather to the king than to Su Andrew. 
But, because the Bishop of Bayeux, who presided over that county- 
court, did not altogether believe them, he commanded that, if they 
knew that which they atfirmed to be true, they should elect twelve 
from their own number, who should confirm by an oath what all had 
said. But these, when they liad gone out to consult, and had been 
there intimidated by the sherijff, on returning swore that what they 
had said was true. These men were Edward of Chippenham, Harold 
and Leofwine of Exning, Eadric of Giselham, Wulfwine of Land- 
wade, Ordmer of Berlingham, and six others of the best of the 
county. Thereupon the land remained in the king*s hand. But, in 
the same year, a certain monk. Grim by name, as though sent by God, 
came to the bishop. When he heard this which these men had sworn, 
tilled with wonder and liatred for them, he affirmed that they were all 
perjiu*ed ; for the monk himself had, for a long time, been Steward 
of Frachenham, and had received services and customs from that 
land, as from the other lands belonging to Frachenham, and had had 
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haec Tero unum ex illis qui jurarerant ad se fecit veDire. qui suuin 
ad ejus pedes procidens, confessua est se perjurum esse. Hinc aotem 
cum ilium qui prius jumverat ad se venire fecisset« requisiius se per- 
junim esse similiter coniessus est. Dtrnique mandavit ricecomiti ut 
reliquos obviam sibi Lnndouium mitteret. et alios duodet*im tie melio- 
ribus ejusdem comitacus, qui qu<xl illi juraverunt. venim esae ooutir- 
maverant. Illuc quoque fecit venire multos ex melioribuA totius 
Angiiae baronibus ijuibus omnibus Loadouiae congre^tis judical um 
est, tam a Fraucis quam ab Aiiirli:!. illt)S omnes perjuror tfSM*. quamlo- 
quidem illc. [xtstquum ulli juravrriiuc. se perjurum ifs.M* fatrl>acur. 
Qui bus tali judioiu cundomnaiin. epi^^ctqMis 1 1 ro ten sis t«Tram «uam. ot 
justum erat. bubuit. Alii uuttrm du'tdecim cum vvllcfiu atF.nnare iis 
ijni juniVfTiiit se nori '^•mscU'.i'.sr?. Hai<N*fii<i<^ cpjoropu^ dixit ut hue 
ipsum judicii) lerri probarviii. (^ihhI i^uia se facturus primii^vrunt et 
:.iotrr*f nuD potu^.* runt, cum alii *\xi oiiuii::iiU!( bumiiiibu^ treceutas libras 
re-^ dederunt. 

uader himself one of tho«e same men who had taken the oath. After 
the Bi>hop of Roche'* t*rr heani thi«. he went to the Bishop of Bavenx, 
and narrate*! the monk's tale as he told it. WlieD the bishop heard 
this, he causeil the monk to ci>Die to him.an«i learned the«e same facts 
from himself. Tliereuf^von he i^used one of those who bad taken the 
<uth to come to him. who at once threw himself at the bishop's feec« 
niid confe-^^Cil that he had p*-nured himself. Then, when he had 
rause«l tho one who le«i the oath to cf>me to him. be too. on inquirr* 
i*onfe«!Ked that he hail perjured him«elf. And finallv the bishop or- 
dtrred the sheriff to «fnd the oth«*r4 to him at Londi>n. and tweira 
m<)re of the l>est men of the count v. who had confirmed the truth of 
that which the others had sworn. He cause«i alsio manv of the best 
barons of all Ens^land to come thither. And. when all these hail as» 
^'embled at Lou<li;n. it was ailJM<I&:«xl. as well by French as bj English. 
that these men were all pernir^'d. ina^murh as he whom thev had 
"Wurn after conie*^*:'! that h*« hu'l pt-rured himself. These men hav* 
ing been thus coriiicmnt-d by miiIi jud^^Tiifntv the Rinhop of Rochester 
hail his land, an wan juit. Hut. <ir.<*e the oih<-r t w<f I ve wished to aflna 
that tliey had not b»»»*n pary in tin* frami practisi**! by iho«e who had 
taken the oath, th** Hi^hiip nf B:iy*ux <iai'l that they should prove this 
bv the ord^-al of hut ir*:. : and ^'-cau-** ther promised to do this, and 
were unable to <ij it. :hry, with the utht-r men of their county, paid 
three hundred p^un'U to the k;n^. 
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No. 33. Bishop Wulstan against Abbot Walter of 

EvESHA^i, ABorr 1077. 

Heming Chart., torn. 1, p. 80. Dugd. Monast, i. 602. 

The plaintiff in this suit claimed services for certain lands held by de- 
fendants. The case was sent by the king^s writ before the county court 
at Worcester. Defendant was unable to produce witnesses. The court, 
therefore, allowed the bishop to offer proof by oath, and the abbot to 
bring his relics. On the appointed day, the parties appeared ; and the 
defendant, having only his relics to swear on, hastened to abandon his 
case, and ask a reconciliation. 



Ha EC cormnemoratio Placiii quod fuit inter "W. Episcopum et 
TTalterum abbatem de Eovesham, hoc est, quod ipse Episcopus decla- 
mabat super ipsum abbatem sacam et socam et sepulturam, et ciric- 
sceat, et requisiciones et omnes oonsuetudines faciendas ecclesiae 
Wigomensi in hundredo de Oswaldes lawe, et geldum regis, et servi- 
tium, et expeditiones in terra et in mari de xr hidis in Hantona, et 
de II 11°'* hidis de Benningewrde, quas debebat abbas tenere de episcopo, 
sicut alii feudaii ecclesiae ad onme debitum servitium regis et eplscopi 
libere tenent. De hac re fuit magna contenuo inter episcopum et 
abbatem. qui abbas diu resistens injusce hoc defendebat. Ad ultimum 
tamen haec causa ventilata et discussa fuit per justitiam et breve et 
praeceptum regis Willelmi senioris, quod misit de Normannia, in 
praesentia Gosfridi Constantiensis episcopi, cui rex mandaverat, ut in- 

This is the report of the suit between Bishop Wulstan and Abbot 
Walter of Evesham, — that is, that the bishop claimed over the abbot 
sac and soc, and burial, and church-tax, and requisitions, and all cus- 
toms owed to the church of Worcester, in the hundred of Oswald's 
law, and king's money, and service, and expeditions on land and sea, 
for fifteen hides at Hampton, and for four hides at Benningworth, 
which the abbot ought to hold of the bishop, as other feudatories of 
the church hold freely for every service due the king and bishop. In 
this affair was great contention between the bishop and the abbot, the 
latter resisting and unjustiy defending a long time. At last, never- 
theless, the cause was brought out and argued by the justice and writ 
and precept of King William the Elder, which he sent from Nor- 
mandy, in the presence of Bishop Geofirey, of Coutances, whom he 
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tereiiet praedicto Placito et faceret decernere TeritaCem inter epiieo> 
pom et abbatem et fieri plenam rectitudinem. Ventam est in camaou 
CoDTentua ma^us factus est in Wlrecescra vidnorum comicataiim 
et baroDum aiite Gosfnilum episoopum. Diacus«a est ret. Facta eM 
•upnulicta reclamatio W. episcopi super abbatem. Abbai banc de- 
fend'iL Episcopijs legitimo* te«tes inde reclamavit. qui tempore rvgis 
Eduuardi haec viderant, et praeilicta serritia ad opus episcopi snicepe- 
ranL Tandem ex praecepto justitiae regis et decree o baronom itum 
est ad judicium. Et quia abbas dixit se testtes contra episcopom non 
habere, judicatum e%t ab optimatibu«. quo«l episoopum testes saos no- 
miiiart't et die constituta ailducurvt. et per j&acramencum dicta episcopi 
probarent. et .iI»baA qnascumiiiie VfII<rt relliijuiaii afferret. Concessum 
est ab utr:ii|ut; parte. Veil it ilies !»(atuta. Vvuit episoopus W. et 
abl)us Wultenis. et ex praeoopto GiKtriili epincopi. affuerunt barones, 
qui iutert'uerant priori Pluciio et judicio. Attulit abbas rrlliquiafi, 
scilicet cor{>us sancti Ecguuiui. Ibi affuerunt ez parte episcopi pro- 
babiles personae. paratae facere prae«iictum sacramentum: quanim 
unus fuit Edricus qui fuit temiK>re regis Eduuardi stennannus nana 
episcopi, et ductor ezercitus eju»dem episcopi ad serritium regis; ei 
hie erat homo Ro«lberti Herefonlensis episcopi. ea die, qua 



commanded to be present at the aforesaiil suiu and cause the troth to 
be adjudgeii between biahop and abbot, and full rigbt to be done- 
Then the suit came on. A great council was held at TTorcester of 
the neighboring counties and liarons, before Bishop Geoff rer. The 
case was argiied. The aforesaid claim of Bishop Wulstan was made 
against the abbot. The abbot made defence. The bishop then 
claimed legal witnesses who. in the time of King Edward, had seen 
these things, and had performed the aforesaid services for the bishop. 
At length, br the precept of the king's justice and by the decree of 
the l)arous. they came to judgment. And, since the abbot said he had 
not witiit'sses against the bishop, it was decided by the chief men thai 
the bishop name his witnes«e4. anil profluce them on an appointed daj ; 
auii that thev should prove by oath the allegations of the bishop ; and 
that the Hblmt might bring what relics he wisheti. It was a g reed to 
bv l)()th partie*. Tlie ap(H>iiiteil day came. Bishop TTuIsian came 
and Ablmt Walter, and by the precept of Bishop Geoffrey, the banms 
were present who had l>«*en pn-«ent at the former suit and jodgmenL 
Tlie abbot brought his rflics. — to wit. che Unly of St. Ecgwin. There 
were preM^nu on the part of the bi«hnp. tit persons reaily to take tka 
aforesaid oath ; one of whom was Edric. siecrsouui of the biihM'a 
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turn optulit, et nichil de episcopo T7. tenebat. Affuit etiam Kine- 
wardus qui fuit vicecomes Wireoestre«cire, qui haec vidit et hoc 
testabatur. Affuit etiam Siwardus dives homo, &c. . . . Abbas au- 
tem videns sacramentum et probationem totam paratam esse, et nullo 
modo remanere si vellet recipere, accepto ab amicis consilio. episcopo 
demisit sacramentum, et totam querelam recognovit et omnem rem 
sicut episcopus reclamaverat, et inde, concordium se facturum cum 
episcopo, coQventionem fecit. Et inde sunt legitimi testes apud nos, 
milites homines Sanctae Mariae et episcopi qui hoc viderunt et audi- 
erunt. parati hoc probare per sacramentum et bellum, contra Rannul- 
fum fratrem ejusdem Waited abbatis, quem ibi viderunt, qui cam 
fratre suo tenebat illud Placitum contra episcopum, si banc conven- 
tionem negare voluerit inter episcopum et abbatem. . . . 

ship in the time of King Edward, and leader likewise of the bishop*s 
army for the king's service ; and, on that day when he took the oath, 
he was man to Robert, Bishop of Hereford, and held nothing of 
Bishop TVulstan. Kineward was present, Sheriff of TTorcestershire, 
who saw these things, and witnessed this. There was present also 
Siward, a rich man, &c. . . . But the abbot, seeing the oath and all 
the proof readv, and no resource if he consented to receive it, by the 
advice of his friends gave up the oath to the bishop, and admitted 
the whole complaint and afTair as the bishop had claimed ; and there- 
upon he agreed to make a reconciliation with the bishop. And of 
this the legal witnesses for us are soldiers, men of St. Mary, and the 
bishops, who saw this and heard it, ready to prove it by oath and 
battle against Ranulf, brother of this tame Abbot Walter, whom 
they saw there, who, with his brother, brought that suit against the 
bishop, if he should wish to deny this agreement between the bishop 
and abbot. . • . 
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No. 84. The Sons of Boge against Abbot Bright* 

NOTH.* 
Hist. Eli., lib. i., zzxt. Gale, zr. Scriptores. 

BLrxTisHAM appears to have been forfeite«i to the croMm. in conte- 
quence of ihe trea.^on of Earl Toii. Hanng come into the hinds of 
Wulnoth. it was s«ild bv him to the A) it nit of £!v. The 5on« of one 
Bope then *ueil to recover possvSMon as ht-irs of thi-ir uncle. Tupe : »!• 
letting th.it the grandmother of Titit* had tak^-n part with the kin;; at th« 
time of Toll':* ri»b»*IIiun. and was thtTofore entitled to the land. Tilt 
case was tr:«vl .it a court of «iz hundri'ds. an«l the court d^cidinl forth* 
dtffci'.'i.i::;. ••» t'.vo jr>jiin<U. — tir«c. that the ai!f:;ati*.>n4 i»f the {•laintiffs 
Were faU'* in ri*.Mr>l to the claim of thfir uncle anil his gnniironthcr : 
tecon-l. :h It i\w po«*»'«*i-«n of the charter was prima j'tcie proof of own- 
ership. 



. . . DiCENTE9 quo<I a\'unculus eorum. T«»pe vocaliulo diet us. ill 
terram jure haeredirario posiiilfn? ileWret ; hac ratione viilelicet. qood 
ftvia ejusilvm Topo existt^ns in tlore vir<^nitacis suae de BIuntishAm 
transierat. et re(]ui!«ier:it ^^dwanlum Rf^vm in territorio. quod did- 
tnr GraDi»-bru(\i;»f, tempore ijui> T>jii (^>mes provinciam de Huntcdone 
contra Re^Hm vi obtinurnit. ac ea de cnu>a debuit ilia fn.im temm 
jure habrre. Qikm} totum (.ipientei illiu^ provinciae et senes qui 
bene reconlabaritur tempestaiis. (jua Tuli rome« occisus fueni apod 

• . . Sating that their uncle, bv name Tope, ought to potsett that 
land l>v herrr'iiiarv rii;ht : ti»r thi< rea:*')!!. namelv. that :he grandmother 
of the said Ti)pH. while still a mai<Ien. had g'>iie from Bluntisham. and 
touirht Kin:; K-lwird. in the territorv of Cambridge, at the time when 
F.arl Ti'ii h«-M I'V inrcf the c«juntv of Han ting Ion against the kin^. 
an<l theri'iup* •>?!»: •>u:;ht br ri::hc to hav** that land as her own : all 
which the wife men and eldvr< of that rountv. who whII remembered 
the war in wliii-h Earl Tuli perishtfd at the river Thames, prononnced 



I Tlie " Hi4tnr:a lUmenlenii* " and the " IlivtoriB Elienvii " conttin a 
er«Mc numWr ot' nArraSiret which purptirt !'i Kv true rr<*ordt ftf lui:! it Uw. A 
ciirrftil e^ami!u:pin of \hv*9 r.irraiiir«4 ran !e«re lit!!« duuKt that, whatenr 
fiiuri'Uti m (if rr.;! ii t\.tr m«y harr. ti.ey jrr quite wnrthleii is tiaaples of 
Antflo *<»x->n 1a«. .\1I h«Te. *^rr•■f>lr«• hi-^n vxclu'led fr'im t!ii« culledioa, with 
two cxcepiiunt. The*!* «re in«rrt« I r«t^ vt i* ?!,t* .cut improhabie ihaa as val^ 
able io themtclTet. The tupp^^ed date nt Ui:h :i «bt»ut the middle of ikt' 
ceoturj. Both arc probabljr monkitb inventioDi of ibe twelfth eentarj. 
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TameDsem fluvium, dixere friyolum. Dizeront etiaxx:, quod Rex 
.£dwardiis antea Huntedunensem provinciam adqiilsierat, suaeque di- 
tioni subjugaverat, quam comitatum Grantebrucge habuLsset ; perhibu- 
eruDC quoque quod in to to viceoomitatu de Huntedune non erat terra 
tarn libera, quae per forisfacturam non posset iri perditum, praeter 
duas Hydas juxta Spaldwic. Statuerint itaque ut Wluothus JEdel- 
woldo Episcopo terrain quietam de Bluntisham faceret, aut pecuniam 
acceptam sibi redderet ; post haec couvocatus totus comitatus Huntedu- 
niae a Beorhtnotho Alderman, et ab Alfwoldo, et ab ^drico. Nee 
mora, fit maxima concio, summonetur Wlnothus, adduxit secum illuc 
perplures viros fideles, scilicet, omnes meliores de vi Hundretis, et 
Lefsius modo de Elv detulit illuc cvrographum de Bluntesham. Qui- 
bus congregatis calumniam explicuerunt et causam ventilaverunt ac 
discusserunt, cognitaque rei veritate, per judicium abstuleruut Blunte- 
sham a filiis Began pro duabus causis, quarum prima baec est, quia 
meutiti fuerant quicquid dixerant de Topa et de avia sua ; altera vero 
haec est, quia proprior erat ille ut terram haberet qui cyrographum 
habebat quam qui non habebau Tunc Wlnothus adduxit fideles viros 
plus quam mille, ut per juramentum illorum sibi vendioaret eandem 
terram, sed filii Bogan noluerunt suscipere jusjurandum, statuerunt 

frivolous. They also declared that King Edward acquired Hunting- 
donshire, and had subjugated it to his sway before he had Cambridge. 
They also asserted that, in all the county of Huntingdon, there was 
no land so free as not to be lost by forfeiture, except two hides at 
Spaldwic They also determined that Wulnoth should make over 
peaceably the land of Bluntisham to Bbhop ^thelwold. or should 
return the money received therefor. Afterwards, the whole county of 
Huntingdon was convoked by Beorhtnoth, ealdorman, and by Alfwold, 
and by ^dric Without delay, was held a great council ; Wulnoth 
was summoned, and brought with him there many faithful men, 
— all the best, indeed, of six Hundreds ; and Leofsius, too, brought 
then from Ely the charter of Bluntisham. When they were met, they 
explained the claim, declared the cause, and argued it ; and, the truth 
being known, they took Bluntisham by judgment from the sons of 
Boga. for two reasons, — the first being that they had lied as to what- 
ever they had alleged of Topa and his ancestress ; the second, that it 
was more fitting that he who held the charter, than he who did not, 
should have the land. Then Wulnoth brought up faithful men, more 
thau a thousand in number, to vindicate the said land to himself by 
their oath ; but the sons of Boga refused the oath. So all decreed 



382 SELECT CASES DT 

iuque omnet at Wloothuf BIunteshAm haberet, et in fide pnMniMiiui 
•e et super hoc re auxiliaturoi et teitificaturot idem, quod ibi boeimat^ 
■i unquam alio tempore ille vel aliquis haeredum fluoram opoi h»* 
Iteret. 

that Wiilnoch $hi>ulil have Bluntubam. aiid thej pledged theouelvet 
that thfv wouM aid him in this matter, aod would tetiifj to what 
thej had dout* there, if ever, at another time, he or anj of hit hein 
thould have need. 



Xo. 35. Wensil's against Bi«uop .Ethel wold and Abbot 

Brightnoth. 

Hist. £!i.. lib. i., xlv. 

Suit to recover lands of which pUintiff alleged that he had been 
unjustly disseized. It appeared in evidence that the plaintiff had tokl 
the lands, and received the purchase-munev, in i»itness of the Hun- 
dred-court. The court held that no action wouM lie against the defend- 
ants, the land being already in the fourth hand : that the same rale woald 
hold even if the land were in the third ut secuuti hand ; and that tha 
action must be brought against the heirs of the original purchi 



. . . CoNTiGiT igitur quodam teniiMire, qu«Ml ma^a concio erat 
statuta apud Witlesiord db conveueniut illuc «£gvlwiuui alderman A 
fratres sui AlfwuMus dc Aegelsius dc Episcoput Eswi de Wldaed relictn 
Wlataui «SE omneft meiiores concionaturtfs de comiiatu Grantebrycge. 
Asftiiientibus itaque cunctis surrexit Wensius Wlfrici cognaius 4k 
fecit calumuiam super terram <ie Suafliam dixitque se de oognatot 
8U(»« in juste cart^re ilia terra quaudo quidem pro ea nil habuttseot vi- 
delicet uec t«Trani tiec cerrae pretium. Audita igitur hac calamnia. 



. . . It hup|>*fiif.'d. ther»'for«\ at a certain time, that a ^n*at 
app<>inte<l at WiitK-'^foni: ami Ealdnrman «Ki;«*lwin and hu brothen 
Allwiild and .'Ei:*'Ni- and iSi«hop E.«»wi. and \Vulri.iil. the widow of 
AVulfbtan. and all the U">t counsellors of the ciHinty of Cambridge 
met there. When all w^re seate*!. W^nsiu^. a kini^man of Wulfric 
ani^e and mail*' rlairn to the liind at Suafhani. ami •aiii (hat b^ and 
his kin w«T*f uiiju<>tly dt'prive*! i»t that laml. Mmt: tht-y had niMhing 
for it, neither laud nor th«* price of land. When this claim heil 
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interrogavit JCgelwinus Alderman si aliquia esset ibi in populo qui ad- 
ret quomodo Wlstanus illam terram adeptos esset ? Respondens ad 
haec Alfricus de Wickam dixit quod Wlstanus emerat eandem terram 
scilicet duas Ilydos in Suafham a praedicto Wensio pro viii libris. 
£t ut credibile quod dixerat haberetur, via bundreta quae sunt in 
australi parte Grautebrycge traxit in testimonium. Dixit etiam quod 
Wlstanus dederat Wensio illas Tin libras per duas vices, extremam 
tamen partem pecuniae <& extremum denarium misit ei per Leofwiuum 
^duld tilium qui dedit illi pecuniam in una cjrotheca involutam coram 
VIII Ilundretis in quibus praedicta terra forte jacuerat. His ergo 
auditis statuerunt ut episcopus & abbas duas Hydas in Suafham sine 
omni calumnia haberent & pro libitu potirentur. Si autem TTeusius 
aut cognuti sui pecuniam aut aliud pretium pro ilia terra amplius ex- 
igere voluissent, ab haeredibus Wlstani «& non ab alio illud exigissent. 
Terra enim ilia fuit modo in quarta manu <& quamvis esset in tertia vel 
in secunda manu, similiter facere debuissent. . . . 

heard, Kaldorman iEgelwin demanded if any one in the people knew 
how TTulf Stan had acquired that land. Alfric of Wickham, in answer, 
said that TVulfstan had bought the said land — to wit, two hides at 
Suafham — of the aforesaid Wensius, for eight pounds; and, that 
what he said might be held credible, he called, in witness, eight hun- 
dreds of the southern portion of Cambridge. He further said that 
Wulfstan had given the said eight pounds in two payments to Wen- 
sius, and had sent the last part of the price and the last denarius to 
him by Leofwin, the son of ^dulf, who gave him the money wrapped 
up in a glove, before eight hundreds, in which the aforesaid land hap- 
pened to lie. This, therefore, being heard, they decreed that the 
bishop and the abbot should have the two hides at Suafham free of 
claim, and possess them at pleasure. But, if Wensius or his relations 
wished further to demand money or another price for the land, they 
should demand it from the heirs of Wulfstan, and not from the others, 
for it was then in the fourth hand ; and, even had it been in the third 
or second hand, yet ought they to do likewise. • • • 
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Actions. No distinction between Roman real and personal, 184. For 
Debt, 189. For T^an, 199. For stolen Movables, 202. For Land, 
227. In Criminal Law, 262. 

Adoption. 126, 155. 

iEthelred. First general tax levied by Witan under him, 68. His reign, 
38. Increase of wills during his reign, 107. 

Alfred the Great. His laws, 10. His reforms in the Anglo-Saxon con- 
stitution. 20. 22. His judicial powers, 25. His revival of archaic 
principle?, 72. His will as to boc-land. SO, 81. His fleet, 119. note. 

Anefang. An argument for real action, 197. Begins action for mova- 
bles, 199, 203, 206. Not in criminal procedure, 283. 

Arbitration. The habitual mode of settling disputes, 26, 53. 

Army constitution. Condition of. at Norman Conquest, 118. 

Arrha. Concluded the contract, 170, 189, 190. 

Assize. Of proof separate from that of judgment, 188, 286. 

Bail, or fidejussor, 190, 191, 291. See Contract. 

Betrothal. Contract of, included warranty, 164, note 2, 196. As a real 
contract of sale, 168. As a fictitious contract of sale, 170. As a 
formal contract, 170-172. Kentish, 171. 

Boc-land. How created, 100. Church influence, 101. A mode of trans- 
fer, 101. Characteristics of, 109. Reversion of, 111. History of, 
112. 113. 

Books. Division of, 102. Construction of, 102, 103. How declared and 
recorded, 110. As evidence. 111, 112. As contract, 236. See Docit- 
ments. 

Borh-bryce. Disobedience to testare, 192. Amount of, 279. 

Bot. Nature of, 273, 278, 279. 

Burg-gemot, 22. 

Casus and culpa. Existed in German law, 295. 

Causae cognitio. Not in earliest procedure, 184. 

Chattels. Tripartite division of, 184, 186. 

Clergy. Secular, belonged to the maegth, 140. 

Cnut. His tendencies as a law-giver, 39, 44, 45. Grants by writ under, 
44, 99, 100. 

Common land. Why so called, 81. Division of, 82. Distinguished from 
folkland, 82, 83. Village communities in England, 83. Destruc- 
tion of communal system, 83, 84. Development of large estates, 84, 

.5 
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85. Adicripti glehae, when first mentioned, 87, 88. Sabttitntion 
of the lord for the communitr. .89. Description of the eommnnal 
estate. SO, 90. Title to land shifts from community to lord. 90. 91. 
Inland and utland. Si. and note. 

Compurgators. See Otith with oathJtelptrs. 

Contract. Early Gi*rman law of. 1G7. 170. 171. German, not binding br 
acrreement of wilb, but by arrha, ISO. Only real and formal. 199. 
In gtntr*. jjare no real riijht. in *p'ci€ did. 154, 191. Formal, how 
concluded, three UAes of. 171, 100, 2f*o. .Vj a judicial pled:r*, '^v^, 200. 

Conveyance. Anelo-Saxon method uf. 110. See Invtftilurr. 

Court of law. Primitive G»'rmaii. 2. o. 4. Identity of Anijlo-^axon with 
primiiivp German court of law, 7, 3. 11. No prirat** cnurt of Uw 
recojjnizM in th»» An^lo-Sason constitution. 29. 35. .3f>. II. 

Criminal .icti-^n, 2*i2. Privat- natur»» of. contra^te*! with E:iil:«b latr. 
2*52. Ori;rin and nature of v»»ni;»':iiicf. 2*);J-2'»*1. Di-^tir.ctiun l>^iw.Hfa 
rene^ance :inil ffud, 2*J»i. 2*»7. Limit :it ion of f-U'i by ciMut^'^itioct. 
2d7-2tlt*. Bv rnlaxatiou of familv tin*. 2^9, 27* ». Bv churcii. 270. 

• • ft 

Extinction. 270. Outlawri- in connt-ctiun with reng^^anct*. 270. Old- 
est clasftitication of crimes. 272. Development into a sy^item of pun- 
ishments. 272-275. Position of An^lo-Saxon law in thi? development, 
275-278. Tr*»atment of thi^-f oauirht in the act. 275, 276. Self- 
defence, dix'trine of, 27»^ 277. Cla-^sification of fine*. 27S-2dI. 
Summary of offences, 2S2. Criminal procedure in. 2S3-303. Sum- 
mons in, 2^3. Term. 2'»4. Furce re>idiay in use of procedure. 2*4. 
Peculiar ca.4e of thief caa;;ht in act, 2S5, 2S4. Lit it con'ttiatio in. 
2S4. Judt^oneiit in. 2S0-i«*'5. Given by judices. 2S9, 29«). Giving 
of pledge in, 2^*1 ». C.»ntumacy in. procedure uf, 202-2:il. Theorr 
of proof in, 20i-2(C Gennan conctfptions of casui and culpa, 295* 
207. Means of pnx)!, *J07-^^K^ Condiatvd in oath. 207-300. And 
ordeal. :?«H>-:jn:j. Summarv. 3m:W05. 

Cyneg#»Id. P-ii-i to thi; |»er>ple. JNJ. 

Dauflfhter. .See Pntfnial authority. 

Debt. Aotinn fur. l^^'J. Influenceii by executive period. 189. Founded 
on contract.4 in ^^n/r^. 101. Aim**d at ;nd"mni!ication. 191. BurdeB 
of proiif on defendant. 101. Summini* anil term. 102. 193. Pririt* 
ex-cut i-m in. 103. 104. Oath. 10."». lO**. S.-i:er held for nnsoand- 
n«^s. 105. 10^. Contumarv in. 10'3. Summarr, 104. 

DifttreM. Orii^naHy out.4id«f of court. Ib3. Of Irish law, 193. note 6. 

Divorr#». 170. 

Docuni»-::tH. Introduc**-! l>y church. 1^-S. 230. Et^uivalent to witni 
l^"?. 231. Ei'iw drawn. l'*9. Effect on development, 231, 

Se«« B'"tKJ. 

Dower. 13'». Of Enc'i'h ■••'•mmiin law. ori,^n of, 174. 

Ealdorman. Hi^ pntrcr an^l ili^.ity, 21. 

Ecfberht. His rei^ marks the befrinning of centralizatioiit 19, 80. 
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Edgar. Fleet of, 119, note. 

Edmund, King. His attempt to suppress the feud, 139, 270. 

Edward the Confessor. His Norman education, 46. And constitutional 
practice, 46. His charters, 46-49. His assumption of property in 
the public jurisdiction, 50. His sweeping grants of jurisdiction to 
the church, 50-52. Constitutional revolution effected by him, 52. 
Increase of services under him, 64. Grant by writ under him, 48, 
50, 100. Norman influence of, 100, 103. Wills under him, 107. 

Emancipation, 155, 156. 

Equity. Absence of, as a part of the Anglo-Saxon legal system, 24. 

Essoins. Excused neglect of summons, 196, 2S4. 

Estates. Four kinds, 57. Distribution of, 57-60. Of folkland, 93, 94. 
How obtained, 97. How sub-let, 97. Fee-simple, 104. Entail, 104. 
For life. 104. 105. 

Executive procedure. One of coercion, 18^3. Limited character of, 184. 
Gave way to contradictory procedure, 232. 

Fadei-fio, 176. 

FaeSbot. The equivalent of wergeld, 280. 

Family. Importance of, in early society, 122. Comparison of German with 
Roman, 148-152. 

Family land. Why so called, 68, 69. Private property in land, 69. Home- 
stead, 70. Four characteristics of family land, 70. Conversion of 
boc-land into familv land, 70-72. Familv land the creation of cus- 
tomary law, 73. Its identity with heritable estates, 73. As an 
estate of inheritance, 73. Its origin, 74. Rights of the family over, 
74, 75. Consent of the family necessary to alienation, 76. Devices 
to exclude the family, 77. Family land an untaxed estate, 77, 78. 
History of family land, 80, 81. Triumph of individualism, 81. 

Family law. Lack of material relating to, 121. Division of, 125. 

Father. See Paternal authority. 

Feud, 143-146. Origin, history, and distinction of, 266-270. 

Feudal system, 54. Relation of Anglo-Saxon land law to, 116. How far 
developed at time of Norman Conquest, 119. 

Fides facta, 171, 190, 290, 293, note. 

Folkland. Why so called, 91. A national fund, 02. Rights of the king 
and people, 98. History of, 99, 100. 

Foris familiatio, 160. 

Foster-lean, 171, note 6. 

Franks. Their policy of centralization, 4. Their immunities, 84. 

Fredus. Origin of, 273. 

Fyhtwite. Went to the king, 281. 

Gavelkind, 134. 

Gemot. Anglo-Saxon synonym for hundred-court, 6. Used as title of 
state assembly, 9. 
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G«rade, 136. 

Gcwere. See SeUin. 

Godwine, Earl. His inilaence on the conatitatioii, 46. 

(f rantor and grantee. Who could be, 103. 

Guardianiihip, 17S^1S2. 

Hand wabre hand. Discossion of, 19d, 199. Not true of land, 229. 

llande^'ld. H5. not^ 1. 170. l!r9, and note 3. See Arrha, 

}Iandhabh«*nde. See Th^fi. 

Ht»aLifan-. 12?, 13?. U4. 25*>. 

Heirs. Stoud in jxrsona of derisor, 199, 221-223, 257. 2^, note 2. 

Herjfewate, l:W. 

Heriot. i:W. 

Homic".ii»*, 144-11'*. S^-- ^'nmirin' AtUftft, 

H>'>ii.«^!it>Id. Di^tiiu't fn-m tbf mafficth. 123. Law of th^. 145-179. 

Hunil.'"-!. T!;«* -ut liv;.; .^n ni :hf >t:ite f-T judicial purpo«-*. 5. Sni- 
011™"* f'T. .'». Kir^t Lit'T^-jr.irn*" -f :h- word amon^ the A n;;Io- Saxons. 
12. 13. Ji). IVo^f Iff Its r-xisti'uc^ from the deveuth centurv. 15-ld. 
Tiie early judicial distrii^t not known as hundred-H, but probablr as 
»hir»*s. H, 19. Prrmnnenc*? and ii<»*fuln»»M of the handred-dUtrict, 
2*). Th- nam«» •• iiur.dr-*'! " r-rVniihlT iutro<iuced br Alfreii. 2»». 

HundrpiJ-oourt. Tli** diatrict-oMirt of th«» Germans, 5. S\'nonTins for. ^. 
Proof of iu pxi-tt^nce in Kr*nt in the se%'enth century, 8, 0. In We** 
sex. h), 11. The manor a private hundred, 54. Juriidiction of. 253. 

Husband. S»*e Mnrriaye, 

Hustin^''. 22. 

Immunity. Nature of Prankish, 34. 

Indian*. .\jn<*rlcan. Familr s vet em of the. 151, note 1. 152, note 2. 

Infan?-rh:-f. Oricir. of ;'ir!?ili'tinn. 32. 33. 

Inherit an<***. Ord*'r of . V2'J. 137. Acti>ni for, 257. Same in inorBblet at 

in imraovablv.i, 20"?. .>•••• Arrionjor iuon, 2«)1. 
Inquisitio p^^r t»*<t-i. Arf?!*** fpim c«»mrnunity witnesses. 1S7, 232. note 4« 

2It». Unknown to An/i^^-'^ax-'U law. IS'*. 
Inrestiture. Rt-Iation of, to traditio. 2-)'>. 2i^3. In form of Anflasmnf. 

2:>». noti* 1. 

Judi:m*'nt. D-^lar.itnrr. 1>.*). A>*i7ne.l th*» prof. 1S6. Made before, not 
aft-r, ppN.f, l*"Ul>s, '2^f\. In prroHilur*? nf Debt, 193. Of Mor^ 
b'.M*. 2".'i. Of Lan.i. -T.r In rr::nin.il Actions. 2?^, 255. 

Kentijh f*uotumaI. l:;3. \\\. l''l. n<>t>* 2. 17.'). not^ 4. 

Kin. <)'( iijitions >'i. :•{•• i 'f :>:r> •■!::. at K.i^ii ^f all. 142. Obli^tiofii 
of. .-iri^i:.* fr :n }>'. -•l->i;<i. Iti-lt'i. T* •l'l*'nii a kinnman before 
the cr-Tirt. liM. To )»••'• in- r**«p*n«it>> to state for their kiusmaat 
140. To exercise guardianship, 147. 
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King. His want of judicial powers, 24, 25; and of eqnitable powers, 25, 
26. His functions as arbitrator and quasi judge, 25, 26. His assump- 
tion of property in the public justice, 50. Had right of pardon, 281. 

Kinship. Method of reckoning degrees of, 127-129. Not limited to the 
male stem, 137. Tie of, how ended, 139-141. 

Laens. Unbooked, 86. Why so called, 86, 87. Of folkland, 94. Not a 
leasehold estate, 95. 

Land. Family Land, 68-81. Common Land, 81-91. Folkland, 91-100. 
Boc-land, 100-113. Conditions of holding, 105. Confiscations of, 
64-66. Consideration for, 104. Confirmation of estates, 105, 106. 
No private property in, in executive period, 184. Procedure of, 
227. Similarities of, with movables, 227, 228. Differences, 228, 
220, 250. Ori^n of these differences, 229. Origin of land procedure, 
229, 230. Effect of documents, 230-232. Assertion of property, 233. 
Proper conceptions of seisin, 233-235. Effect and nature of traditio 
and investiture, 235. 236. Claim of plaintiff, 236. 237, 255. Dis- 
tribution of proof, 237-240. Division of suits, 240-242. Action 
brought when one party in actual possession, 242-245. When pos* 
session was disputed, 245-248. When plaintiff had right which 
forced surrender, as by contract, 24S-252. When auctor of defend- 
ant had no right to aUenate, 252-256. ^Vhen inheritance formed 
base of suit, 257-260. Smnmary of procedure in land, 260-262. 

Legitimation, 126. 

Ligare. Means of introducing procedure, 285. 

Litis contestatio. In Debt, 193. Li Movables, 205. Li Land, 249. In 
Criminal Actions, 286. 

Loan, 199-202. See Movables. 

Maegbot. Same as Wergeld, 280. 

Maeg-lagu, 142, 148. 

Maegth. Distinct from the household, 123. Law of the, 125-147. In- 
cluded all of conmion blood through lawful marriage, 125. Subdi- 
vided into faedren m. and m^dren m., 125. Orders of succession in 
the, 129-137. Not limited to a fixed number of degrees, 188. Sep- 
aration from the, 189. Constitution of the, 141. As an organization 
for mutual protection, 142. As a police organization, 146. 

Majority. Age of, 160, 163. Effect of, for boys, 161. Effect of, for 
girls, 162. 

Mallum. Latin form of Prankish mahal^ 6. 

Manbot. AVent to lord, 281. 

Mannitio. Of Lex Salica, 192, 288. 

Manor. Origin of the, 89, 90. 

Manor-court. Origin of Anglo-Saxon manorial jurisdiction, 27-29. No 
manorial jurisdiction recognized in the charters, 35; nor in the 
laws, 39, 40. First recognition of private jurisdictions in Frankiah 
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Uw, 86. Their origin in England, 37-49, i5, 00. Had Um Jwiid!^ 
tion of a hundred-court, 54. 

Maritagium, 176. 

Slark. Mr. Freeman's view of, 11, 12. 

Mark-g««not. 22. 

Maniac^. As a form of sale, 1Q.V165. Two acts necessaiy for, 167. 
Relations of husband and wife during, 176-173. Dissolution of. h^ 
di^aih of the hunband, 173. Db^lution of. br death of the wife, 179. 

Maternal kin, 125. Riichts of, less extensire than those of paternal kin, 138 

Methel. $}-nouvm for mahal and thing, 9. 

^lilitanr tenures. llf)-118. 

Monks. Did not bflon? to the maes^th, 140. 

Mominsr-^ft. Som^'tim**^ >p( >ken of as part of the inheritance, 121, note 2. 
G«*n»^ral hi>tfirv f>f. in G-r:nau law. 174. G<^neral historr of, in 
An .;lo- Saxon l.iw. 175. K**. 25m. 2'JO. 

Mort?n?»*!i. 106. lo7. 

Morabl^A. Ai'tion for. 197. But partiallr executire in nature. 202. No 
distinct ion between in rem and in perfonam^ 197, 193. Who oould 
bring the action. 195, 199. 2t)3. 2«)1. Divisions of, 199. Action for 
return of loan basfnl on contract in fptcit^ 201. Proof in this action, 
200. 201. Summary of proc*»Jur- of loan. 2«)2. Action for mor^ 
bles lost acrainst the will. 202. Bf^run by Anefang. 2tJ3. 206, 207. 
Xo material right shown by plaintiff, 203. No title in stolen prop- 
erty. 201. 210. Founilat:««n of suit. 2<4-212. Liti* conrtstaiio, 201. 
For•^-oalh, 2o7, 2«)3. Judinnt-nt. 2«)5. Theory of proof, 2u5. Show- 
in? of fraud stopped the proot^lur*^, 2(K). As to whether goods found 
within thrive dav*. or not. 2**9-212. R'^al basis of «uit. 212. AUow- 
able d».'ff noHft. 213. D*'f«'ndant cl.iim»'d orii^al ownersliip, 21S-215. 
Dt-fffudaut cleared from th^ft onlr. 215-213. Defendant rouchod to 
warranty. 21^225. Summary. 22^. 227. 

Mund-bnce," hJcJ. Ui2. 279. 

Natural children. Did not belong to the maegth. 126. Not ondcr 

pan^ntal authority, 152. In the guardianship of the king, 126, 132. 
Nuptials. Eff'-ct of, lr)3. Unimportance of. as compared with betrothal,] 72. 

Oath. An fon^-nath was n'>t pmof, 2S7. Fnr«M)ath in Debt. 193. In 
M'^Tabl-*. 2«)7. 2<»S. In Criminal Actions. 2S7. As proof, giTrn 
bv (U witn^otif!, was aitA»*rtatory, l:^(\. Witnesses swore to truth of 
chi**f':4 aj»s»Ti:nn, 1>7, 21*7. Wnr** produc»*d only by party for whoa 
thev Awnr*'. I***). ContenM of witness-oath. 1S9, 195. Sworn either 
by Tran^ai'ii' n or Communiry tritnHA9»»9. 187. As giren by (2) 
com:ur,:aUjr*. was pr-mi-'uiry. ain! th»»T swor^ to chief's eredibility, 
1^{. Ji«7. Xiimr'**r of. l'^*]. *.".<•<. T.ik*>n from chief's kinsmen, pccn, 
and a'-i/n)-)!^. l-^'K "jr^*?. rr.;:»^or-n. and cyre-a5, 299. Theories of 
RL>?;i*. r;,m>*in-r. and Waiu. '^'j'J, note 4. Later designationi for. 
217, note 2. 



INDEX. S91 

Oferhyrnes. Nature of, 281. Use of, 284. Of cold water, 301. 
Ordeal. Proof of last resort, 188, 300. Similar to oracle, 188, 300. Of 

cold water, 301. Of fire and hot water, 301. Of morsel, 302. Office 

of, 302-;303. 

Parentelen-ordnunj, 129-132. 

Paternal authority. Extent of, 153. Over boys, how ended, 154-162. 

Over ^Is. how ended. 163. Comparison of views of Kraut and of 

Stobbe in rearard to. 157-160. 
Paternal kin. 125. Rights of, 133. Right of guardianship belonged to 

the, ISO. 
Person altv. No difference in the rules of succession to, and realtv, 136. 
Pignoris Capio. Originally extrajudicial, 183, note. 
Pledge. See Contract. 

Prnescriptio. Not in movables. 199. 225. 226. Nor land, 253. 
Procedure, Anglo-Saxon Legal, 183. Divisions of, 189. In actions for 

Debt. l>9-2<>2. In actions for Movables, 202-227. In Real Actions, 

227-262. Criminal Procedure. 262-;B05. 
Proof. Strictlv formal, 186. Of three kinds, 186. Extended into do* 

main of judgment, 188. Given in second assize, 286. To whom 

awarded in action of Debt, 194. Loan, 200. Stolen Movables, 211, 

213. Land, 240. In Criminal Actions, 294-297. 

Real action. Definition of, according to Roman law, 197. In English 
law, 197, note 3, 241, note 1. 

Regio. Synonym of pagus, 15, 16. Used as equivalent for provincia, 
pagus, and shire, 16. The hxmdred of the seventh and eight cen- 
turies, IS. 

Remainders. 105. 

Representation. Right of, 132. 

Sacu and socn. Origin and meaning of the terms, 40-42. No jurisdiction 
implied in the word ** socn," 43, 44. 

Seisin. Of movables, 204. Connected with the right to the movable, 184. 
Of immovables, as differing from that of movables. 283. Comparison 
between possessio and seisin, 233, 234. Of land, defined, 235. Effect 
on the assignment of proof, 238-240, 247. 

Self-help. Judicial, in comparison with political institutions, 183. Mani- 
fest in private execution, 193. And vengeance, 266. 

Sessio Triduana, 199, note 2, 210, note 1. 

Ship-money, 119, note. 

Shire. Origin of the modem shire in the primitive state, 19, 20. The 
primitive shire became the modem htmdred, 18. This change took 
place in the ninth century, 18, 19. 

Shire-court. Its origin in the primitive assembly of the state, 21. Its 
dignity, 21. Its survival in England contrasted with its suppression 
by the Franks, 21. 
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Socn. Alwap rendered aa jurisdiction, 40. History of the word, 40-48. 
Its true meaning, 43. 

Sod. See Paternal authority. 

State. The political and territorial unit of primitive G«rmanT, 3. Ita 
tubdirision into judicial districta, 4, 5. The stat« al.M> the political 
and territorial unit of the primitive An i;!o- Saxons. 13. The state 
of the seventh centurv became the shire of the tenth. 10, 30. 

m 

Suit. Distinction between primitive and modem, 183. Outline of &*r- 

man, 1S5-1SS. Ri;;orism of form in. 155. 
Summons. In action of Debt, 192. In Criminal Action. 2S3. 

Taxation. For defence, 60. Justice. 61. Public works. 61. Dimity 
of the soverei^, 61. Cvnincf^ f^fol. 63. 63. Services fmm the 
folkland. 63, 61. Dane:;pld. 67. Powers of the Witan ov^r. 6S. 

Testami^ntary device. Right of. 13o. 

Theft. Wite in. 316, 3S0. Action for. connected with that of movables, 
302. Of one caught in the act. 210. Common to the folk-Iawi. 2'>l. 
Xot slain, unless he resiaCed, 272. 276. Procedure in regard to, 293, 
3S6. 

Thing. Svnonvm for hundred-court. 8, 0. 

Township-court. Did not exist in England, 22. 38. 

Traditio.' Force of, 235, 230, 218. 

Vasallus. 68. 
TilU, 50, note. 

WadiA. See Wed, 

Wager of law. Arose from oath with oath-helpers, 188. 

TVtrrantv, Vouching to. In movables, 218; in immovables. 253, 254. 

Wed. Concludes contract, 192. 

Weocuma. As a purchase price, 165. Amount of, 166. As a gift to th* 

bride. 173. 
Wergeld, 124. 138. 144, 167, 270, 280. 
Wette, 190. See Wed. 
Widow. Position of the, 181. 
Wife. See Marriage, 
Wills. When and why introduced. 107. Permission of king, or lord, first 

appears, 107, 103. Nuncupative wills, 108, 100. 
Witan. The national assembly exercising judicial powers, 22. Aa 

adaptation of the primitive organic t3rpe of popular assembly, 23. 

Not a court of appeal, 24. 
Wit«. Nature of, 273. 278. 280. 
Witness. Community and transaction, 157, 216. Court wii 

not exist in Ant^Io- Saxon law, 187. Oath of, see Oath. 
Women. Legal position of, in regard to land, 113. 
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